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CONCLUSION ........................................................................................ 270 
 

INTRODUCTION 

Jerusalem is the capital city no one recognizes.1 Deeply tied to each 
of the world’s major monotheistic religions, access to its major spiritual 
sites has been protected by regimes as diverse in time and circumstance 
as the Ottoman Empire, the Western European powers occupying it 
either as colonizers or stewards, and the modern States of Israel and 
Jordan.2 The critical role it plays for the world’s religious adherents 
(together, Christians and Muslims account for roughly half the global 
population) explains its status under international law and the 
challenges modern governments face in reconciling effective Israeli 
control of the city with its regional and global significance. U.N. 
General Assembly Resolution 181 provided for the separation of the 
British Mandate of Palestine into Jewish and Arab states and carved out 
Jerusalem as a corpus separatum under the sovereignty of no state.3 
That policy effectively captures the foreign policies of most states 
today, which not only refuse to acknowledge Israeli sovereignty over 
East Jerusalem, which it occupied, annexed and expanded in 1967, but 
also West Jerusalem, which it has held since shortly after its founding in 
1948.4 

Since Israel’s establishment, the United States has acted consistently 
with Resolution 181 and its general vision for peacefully coexisting 
Arab and Jewish states in the land between the Mediterranean and the 
Jordan River, although the borders and character of those states have 
evolved over time.5 The United States has similarly refused to prejudice 
Jerusalem. It recognizes no state’s sovereignty over either West or East 
Jerusalem and maintains a consular presence there separate from the 
activities of the Ambassador to Israel located in Tel Aviv.6 This Article 

                                                                                                                      
 1.  Chad Emmett, The Capital Cities of Jerusalem, 86 GEOGRAPHIC REV. 233, 239 
(1996) (“Because Israel refused to recognize the U.N. plan for an internationalized Jerusalem 
and because of its annexation of occupied East Jerusalem in 1967, no country in the world has 
offered legal and diplomatic recognition of Jerusalem as the capital of Israel.”). 
 2.  Id. at 236–38.  
 3.  G.A. Res. 181 (II), U.N. Doc. A/516 (Nov. 29, 1947); Leon Sheleff, Jerusalem – 
Figment of the Imagination, 53 GEOJOURNAL 297, 306 (2001). 
 4.  Sheleff, supra note 3, at 298. 
 5.  The United States has considered, at one time or another, a separate Palestinian state, 
return of the occupied territory to Jordan, or joint Jordanian-Palestinian condominium over the 
West Bank. See generally U.S. POLICY ON PALESTINE FROM WILSON TO CLINTON (Michael W. 
Suleiman ed., 1994). 
 6.  Consulate General of the United States: Jerusalem, http://jerusalem.usconsulate.gov/ 
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argues that U.S. policy toward Israel/Palestine in general and Jerusalem 
in particular is changing to allow greater flexibility toward the political 
realities that may confront both the city and the countries that surround 
it. Analyzing presidential speeches on Jerusalem from Clinton to 
Obama as well as litigation embodying congressional-presidential 
disagreement over the city, this Article concludes that U.S. policy, 
while still technically adhering to the two-state solution, has openly if 
quietly acknowledged that the window for two states is closing if it has 
not closed already. If the Palestinian movement for self-determination 
changes  from  one  sounding  in  international  law  and  the  language 
of sovereignty to one situated within the context of civil rights and 
equal treatment with Israelis, the United States may face, and is 
preparing to face, a single political entity with significant Arab and 
Jewish populations. Jerusalem is already a microcosm of this reality, 
with its Arab residents increasingly electing Israeli citizenship, voting in 
municipal elections, and integrating into Israeli institutions of higher 
education. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Jerusalem, far more than conventional wisdom suggests, is 

fundamentally and essentially tied to the viability of the two-state 
solution. The city lies on the periphery of Israel proper and deep into 
territory surrounded by the borders of the West Bank.7 One of Israel’s 

                                                                                                                      
about_the_embassy.html (last visited June 11, 2014). 
 7.  Saul Cohen, Jerusalem’s Unity and West Bank Autonomy – Paired Principles, 13 
MIDDLE E. REV. 27–34 (1981). 
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most important West Bank settlements, Ma’ale Adumim, lies to the east 
of Jerusalem and Israel maintains concrete plans to link the two, 
effectively dissecting the West Bank. As a result, the question of 
Jerusalem really is the question of two states or one. 

This Article analyzes presidential speeches and the pleadings of the 
U.S. Government in response to a lawsuit by Jerusalem-born U.S. 
citizen Menachem Zivotofsky seeking to have “Israel” listed in his U.S. 
passport rather than “Jerusalem” as U.S. law now requires. The picture 
that emerges is one of a growing flexibility in U.S. policy toward 
Israel/Palestine in general and Jerusalem in particular. That flexibility 
moves away from adherence to two states (and impliedly two capitals in 
Jerusalem) to one emphasizing various “kinds” of democracy that may 
characterize a future Israeli state. 

Part I of this Article provides a brief summary of Jerusalem in the 
history of the Israeli/Palestinian conflict as well as U.S. law and policy 
toward Jerusalem. Part II provides a brief overview of the scholarly 
disagreement over how and under what circumstances the United States 
develops its foreign policy preferences focusing on interpretations of 
international law. Contesting the widespread view that foreign policy 
positions and interpretations of international law are traceable to 
responsible bureaucracies who act with a clear path to their desired 
outcome, Part II argues that U.S. foreign policy and legal positions are 
subject to intermittent but nevertheless influential legal pressures—what 
Rebecca Ingber describes as “interpretation catalysts”—that regularly 
force the United States to frame or re-frame foreign policy preferences. 
These catalysts include both presidential speeches and litigation over 
foreign policy positions. Part II analyzes two of these framing events: 
Presidential speeches from Clinton to Obama and pleadings filed in the 
long-running dispute between Menachem Zivotofsky and the U.S. 
Government over the designation in his passport. That litigation is, in 
effect, the latest round in the dispute between Congress and the 
President over Jerusalem’s status under U.S. law. Part III applies 
insights from the analysis in Part II to current trends in the movement 
for Palestinian self-determination. Those trends demonstrate a shift in 
ideology from self-determination as a form of sovereignty under 
international law to self-determination as civil rights and equality with 
Israeli citizens. As a result of these movements, I ultimately argue that 
U.S. policy is shifting in preparation for the window to two-states 
closing, if it has not closed already.8  
                                                                                                                      
 8.  

So far, the number of settlers living in communities that would need to be 
evacuated has not passed the point of irreversibility. Jerusalem is still 
dividable. Hamas is confined to its Gaza fortress. And Abbas, a Palestinian 
leader like no other before and perhaps no other to come, remains in office. 
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I. U.S. POLICY TOWARD JERUSALEM: AN OVERVIEW 

Scholarly histories of the colonial, political, social, and geostrategic 
changes leading to the formation of a Zionist movement in Europe and 
its focus on Palestine as the site for the establishment of a Jewish state 
are arguably as conflicting and angry as the wars that ensued.9 What 
may be safely stated is that Jerusalem’s historical and religious 
importance made it an early and frequent flashpoint as European Jewish 
immigrants and the indigenous Arab population built mutual mistrust 
from the late nineteenth century and into the early twentieth. After the 
British government pledged its support for the establishment of a Jewish 
National Home in Palestine in 1917, both urban and rural Arab 
populations organized protests against the so-called “Balfour 
Declaration.”10 In 1920, riots broke out in Jerusalem’s Old City which 
killed nine people and left hundreds injured.11 Between 1921 and 1929, 
Jerusalem became the focal point of prominent Palestinians’ efforts to 
lobby the British government to end liberal Jewish immigration policies 
as well as to articulate a Palestinian self-determination movement that 
differed from the larger pan-Arab movement prompted by the collapse 
of the Ottoman Empire.12  

                                                                                                                      
By the end of Barack Obama’s presidency, however, every one of these 
circumstances could vanish-and if that happens, the two-state solution will 
vanish along with them. 
 

Ben Birnbaum, The Last Chance, NEW REPUBLIC, Mar. 2013, at 16. 
 9.  In relatively modern times, “Zionism” has taken on a somewhat pejorative 
connotation in political discourse. By “Zionism” I mean only the movement originating in 
Europe in the late nineteenth century which aimed to create—somewhere in the world—a 
Jewish majority state since Zionism’s founders attributed the historical persecution of Jews in 
Europe to their minority status in every state. Because the modern State of Israel did not exist 
before 1948, it is necessary to refer either to specific Jewish institutions in the British Mandate 
of Palestine like the Jewish Agency (the organization overseeing Jewish immigration), Haganah 
(the precursor to the IDF), the Jewish National Fund (the quasi-governmental land-holding 
institution), or others. For the sake of simplicity I broadly include these institutions as “Zionists” 
or “Zionist organizations.” See generally WALTER LAQUEUR, A HISTORY OF ZIONISM (2003). 
 10.  DAVID FROMKIN, A PEACE TO END ALL PEACE 297 (1989); Tom Segev, When 
Zionism was an Arab Cause, Haaretz, June 12, 2014, http://www.haaretz.com/weekend/the-
makings-of-history/when-zionism-was-an-arab-cause-1.422991. 
 11.  SHAW COMMISSION, REPORT OF THE COMMISSION ON THE PALESTINE DISTURBANCES OF 
AUGUST 12, 1929 (1930). 
 12.  BEVERLY MILTON-EDWARDS, ISLAMIC POLITICS IN PALESTINE 25 (1999); THE FUTURE 
OF JERUSALEM: PROCEEDINGS OF THE FIRST ISRAELI-PALESTINIAN INTERNATIONAL ACADEMIC 
SEMINAR ON THE FUTURE OF JERUSALEM 33 (Gershon Baskin & R. Twite eds., 1993);  

Without East Jerusalem there would be no West Bank. It is the navel, the 
pivotal link between Nablus to the north and Hebron to the south. Together 
with its Arab suburbs, it is the largest Arab concentration on the West Bank. It 
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The political spilled over to the religious. In the Old City of 
Jerusalem, the Western or Wailing Wall runs along the western edge of 
the Haram al-Sharif, or Temple Mount, an area believed in Islamic 
tradition to be the place where Muhammad ascended to heaven and in 
Judaism as the general location of the most important inner sanctuary of 
the First and Second Temples (in English generally rendered as “holy of 
holies” or “most holy place”).13 In Christian and Jewish traditions, the 
site is tied to Abraham’s willingness, at God’s request, to sacrifice his 
son Isaac (in Islamic tradition, Abraham and his son—whether it is 
Ismail or Isaac is not clear—share the decision to sacrifice and the 
location is thought to be closer to Mecca).14  

Since 1187, the Temple Mount area has been administered by an 
Islamic trust (waqf).15 Throughout the centuries, access to the Western 
Wall and the Temple Mount has been largely available to religious 
adherents who have been for the most part mutually tolerant with 
respect to worship practices. Beginning as early as 1925, Arab residents 
and worshippers started to perceive what would have historically been 
relatively minor actions like placing chairs or screens at the Western 
Wall as efforts to assert Jewish sovereignty over the site.16 Between 
August 15, 1929 and August 19, 1929, Jews and Arabs undertook 
separate, politically charged marches on the Western Wall, asserting 
their sovereignty over it. Both Arabic and Hebrew language press 
published inflammatory flyers and leaflets accompanying the marches.17 
In the riots that ensued, 133 Jews and 116 Arabs were killed and 339 
                                                                                                                      

is the former capital of the sanjak (district) of Jerusalem under the Ottomans, as 
well as of mandatory Palestine. The highest proportion of the Palestinian 
professional elite under occupation resides in it. It is the holiest of the Muslim 
shrines on Palestinian soil. Muslims first turned to it in prayer before they 
turned to Mecca . . . It evokes the proudest Palestinian and Arab historical 
memories. It contains the oldest religious endowments of Palestinians, their 
most prestigious secular institutions—the cumulative and priceless patrimony 
of a millennium and a quarter of residence. Architecturally it is distinctively 
Arab. In ownership and property, it is overwhelmingly so. It is the natural 
capital of Arab Palestine. 

Walid Khalidi, Thinking the Unthinkable: A Sovereign Palestinian State, 56 FOREIGN AFF. 695, 
705 (1978). 
 13.  TEDDY KOLLEK & MOSHE PEARLMAN, JERUSALEM: A HISTORY OF FORTY CENTURIES 
155–61 (1968). Originally, David chose Jerusalem for purely pragmatic reasons. See Emmett, 
supra note 1, at 234. 
 14.  Sheleff, supra note 3, at 297. 
 15.  See generally Yehoshua Frenkel, Political and Social Aspects of Islamic Religious 
Endowments (“awqāf”): Saladin in Cairo (1169–73) and Jerusalem (1187–93), 62 BULL. SCH. 
ORIENTAL & AFR. STUDS. 1 (1991). 
 16.  SHAW COMMISSION, supra note 11, at 28; RONALD STORRS, ORIENTATIONS 420 
(1937). 
 17.  SHAW COMMISSION, supra note 11, at 55–56. 
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Jews and 232 Arabs were injured.18 While many tales emerged that 
reflected intercommunal sympathies (Jewish hospitals treated Arab 
victims while Arab neighbors hid and gave refuge to Jews), the riots 
opened an intractable fissure between Arab and Jewish communities 
that was to eventually manifest in open war.19 After a far more 
widespread revolt by Palestinian Arabs in 1936, the British    
government introduced  
the first of many future proposals that aimed to divide mandatory 
Palestine into Arab and Jewish states (see map to left),20 swap territory 

to accommodate demographic 
realities, and ensure that Jerusalem 
remained open and available to the 
millions of pilgrims who wished to 
visit it.21  
 The Peel Commission Report was 
issued in 1937 and was deemed 
unworkable a year later by a separate 
commission because both Arabs and 
Jews rejected it.22 In 1939, the British 
government reversed course and 
proposed a single state of Palestine 
with Arabs and Jews ruling in 
proportion to their populations as well 
as promising limitations on Jewish 
immigration. While the document was 
silent as to Jerusalem’s status, it 
exhorted Arabs and Jews to cooperate 
“together to ensure peace . . . because 
their country is revered by many 
millions of Moslems, Jews and 
Christians throughout the world who 
pray for peace in Palestine and for the 
happiness of her people.”23 Zionist 
communities and increasingly well-

                                                                                                                      
 18.  Id. at 65; KAREN ARMSTRONG, JERUSALEM: ONE CITY, THREE FAITHS 380–83 (1996). 
 19.  See generally Neil A. Silberman, Visions of the Future: Albright in Jerusalem, 1919–
1929, 56 BIBLICAL ARCHAEOLOGIST 8 (1993). 
 20.  PALESTINIAN ACADEMIC SOCIETY FOR THE STUDY OF INTERNATIONAL AFFAIRS, The 
Peel Commission Partition Proposal, 1937 [Map 7], available at 
http://www.passia.org/publications/ bookmaps/page1.htm. 
 21.  See generally British Policy in Palestine, 1937–38: From the Peel to the Woodhead 
Report, BULL. INT’L NEWS 3 (1938). 
 22.  Id. 
 23.  AVALON PROJECT, British White Paper of 1939, available at 
http://avalon.law.yale.edu/ 20th_century/brwh1939.asp. 
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armed militia groups forcefully opposed the proposal.24 Between 1939 
and 1946, World War II thinned an already inadequate British security 
presence, Jewish institutions (including the nascent Israeli military) 
became more developed, and the United Nations replaced the League of 
Nations as the forum in which the question of Palestine would be 
resolved.  

In 1947, the British government announced its intention to terminate 
its mandate over Palestine and invited recommendations from the newly 
established United Nations. In response, the United Nations appointed a 
Special Committee on Palestine (UNSCOP) which presented a number 
of recommendations including partition, economic union, and a single 
federal state.25 The final resolution, U.N. General Assembly Resolution 
181, favored partition between Arab and Jewish states with Jerusalem 
designated as a corpus separatum under U.N. authority.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Resolution 181 was adopted on November 29, 1947 and the British 

withdrew from Palestine on May 14, 1948.26 Between these two dates 
Arab and Jewish sides fought an internal civil war in the mandate 
territory and afterwards, Arab forces from surrounding states invaded in 

                                                                                                                      
 24.  Manuel Hassassian, The Palestinian National Movement 1919–1939, in SHARED 
HISTORIES: A PALESTINIAN ISRAELI DIALOGUE 100 (Paul Scham, et al. eds., 2005). 
 25.  FRED JOHN KHOURI, THE ARAB-ISRAELI DILEMMA, 43-48 (1985); Thomas Lippman, 
The View from 1947: The CIA and the Partition of Palestine, 61 MIDDLE E. J., 17, 21 (2007). 
 26.  BBC NEWS, Key Maps-UN Partition Plan for Palestine, http://news.bbc.co.uk/hi/ 
english/static/in_depth/world/2001/israel_and_palestinians/key_maps/6.stm (last visited June 
18, 2014). 
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an effort to prevent partition.27 Although the new Israeli leadership 
technically accepted Resolution 181,28 including Jerusalem’s status, it 
undertook an organized campaign to empty West Jerusalem of its Arab 
inhabitants to (1) establish the capital of the new state there and (2) 
secure the route between Jerusalem and Tel Aviv, then and now Israel’s 
most populous city.29 While Jordan did not accept Resolution 181 (and 
therefore Jerusalem’s international status), it colluded with the Israeli 
leadership to expropriate the bulk of the territories Resolution 181 
designated for Palestinian Arabs.30 The war left Jerusalem divided 
between Israel and Jordan, with the Old City and its major religious 
sites under Jordanian control.31 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                                                    32 

                                                                                                                      
 27.  Rashid Khalidi, The Palestinians and the Failure of 1948, in THE WAR FOR 
PALESTINE 12–15 (Eugene Rogan & Avi Shlaim eds., 2007); DAVID BEN-GURION, ISRAEL: 
YEARS OF CHALLENGE 39–40 (1963). 
 28.  See, e.g., ABBA EBAN, AN AUTOBIOGRAPHY 140–42 (1977); MARTIN GILBERT, THE 
ARAB-ISRAELI CONFLICT: ITS HISTORY IN MAPS 37 (1981). 
 29.  See generally THE JERUSALEM QUESTION AND ITS RESOLUTION: SELECTED 
DOCUMENTS 83 (R. Lapidoth & M. Hirsch eds., 1994); see also BENNY MORRIS, THE BIRTH OF 
THE PALESTINIAN REFUGEE PROBLEM, 1947–1949, at 112 (1987); DAN KURZMAN, GENESIS 1948: 
THE FIRST ARAB-ISRAELI WAR 141–46 (1970); LARRY COLLINS & DOMINIQUE LAPIERRE, O 
JERUSALEM 112 (1972); HENRY CATTAN, JERUSALEM 36 (1981); WALID KHALIDI, ALL THAT 
REMAINS: THE PALESTINIAN VILLAGES OCCUPIED AND DEPOPULATED BY ISRAEL IN 1948, at 301–
02 (1992); Teddy Kollek, Again, the Right U.S. Stance on Jerusalem, N.Y. TIMES, Apr. 15, 
1990, at 413, available at 1990 WLNR 2973376; Nathan Krystall, The De-Arabization of West 
Jerusalem 1947–50, 28 J. PALESTINE STUDS. 5, 6–7 (1998).  
 30.  See generally AVI SHLAIM, COLLUSION ACROSS THE JORDAN: KING ABDULLAH, THE 
ZIONIST MOVEMENT AND THE PARTITION OF PALESTINE (1998). 
 31.  Alan Baker, Is Jerusalem Really Negotiable? An Analysis of Jerusalem’s Place in the 
Peace Process, 24 JEWISH POL. STUDS. REV. 78 (2013). 
 32.  BBC News, Key Maps-Jerusalem, http://news.bbc.co.uk/hi/english/static/in_depth/ 
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In 1967, Israel conquered all of Jerusalem and the West Bank, 
politically reunifying the city and obtaining control over the Temple 
Mount which it left under the stewardship of the Islamic waqf.33 It 
offered Israeli citizenship to Arabs living in Jerusalem in 1967, most of 
whom rejected the offer.34 They became so-called Jerusalem residents, 
neither citizens of Israel nor civilians subject to the same rules of 
occupation which applied to other Palestinian residents living in the 
West Bank.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                                                     35 
 
In 1980, Israel officially annexed East Jerusalem and the areas 

within the redrawn municipal boundary which included settlements 
built over the 1967 “Green Line.”36 The U.N. Security Council declared 
                                                                                                                      
world/2001/israel_and_palestinians/key_maps/3.stm (last visited June 18, 2014). 
 33.  JAN DE JONG, GREATER JERUSALEM: A SPECIAL REPORT 1SR (1997); Sheleff, supra 
note 3, at 297. 
 34.  Sheleff, supra note 3, at 298; see generally Helga Tawil-Souri, Uneven Borders, 
Coloured (Im) mobilities: ID Cards in Palestine/Israel, 17 GEOPOLITICS 153 (2012). 
 35.  BBC NEWS, supra note 32. 
 36.  See generally Ian Lustick, Has Israel Annexed East Jerusalem?, 5 MIDDLE E. POL’Y 
COUNCIL J. 34 (1997). In many academic and media publications, Israel’s “annexation” of East 
Jerusalem occurred in both 1967 and in 1980. Ziv Bohrer explains Israeli actions in this way:  

In 1967, immediately after the war, the Israeli Parliament amended an act 
passed in 1948 called (Bohrer’s translation): “The Regulation of Government 
and Law Ordinance of 1948.” The 1967 amendment (which added article 11b 
to the law) authorized the Israeli executive to expand (by way of publishing 
executive decrees) the jurisdiction of Israeli law to any territory that was part of 
mandatory Palestine but did not become part of the State of Israel after the war 
of 1948. Based on this new legal authority, the Israeli executive published the 
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the “Jerusalem Law” null and void and a violation of international 
law.37 In 1993, Israel and the Palestinians agreed to settle the final status 
of Jerusalem and other matters by negotiation.38  

U.S. Executive Branch policy from 1948 forward never recognized 
Israeli or Jordanian sovereignty over any part of Jerusalem.39 In 1949, 
when Israel announced its intention to convene its parliament’s first 
meeting in the part of Jerusalem it controlled, the United States refused 
to send a representative to attend, noting that the U.S. Government 

                                                                                                                      
“Regulation of Government and Law Decree (No. 1) of 1967” which expanded 
the jurisdiction of Israeli law, judiciary and administration to East Jerusalem. In 
other words, Israel annexed East Jerusalem, using secondary legislation, 
already in 1967. The legal change done in 1980 was mostly symbolic–at that 
year the Israeli Parliament passed: “Basic Law: Jerusalem Capital of Israel.” 
The term “Basic Law” is the term used in Israeli law for constitutional 
amendments. Article 1 of that Basic Law (which is the article that annoyed the 
world) declared “The whole and unified Jerusalem is the capital of the State of 
Israel.” Though it annoyed the world, the actual implications of that article, at 
that time, were minimal at best; as, on the one hand, Israel already annexed 
East Jerusalem in 1967, and on the other hand, at that time (i.e. from 1980 to 
2000) the basic law did not include a map of what is considered “whole and 
unified Jerusalem” and further this basic law was not protected from any future 
amendments (i.e. the parliament in 1980 did not limit, in any unique way, its 
ability in the future to amend or cancel the basic law - and so theory that basic 
law could have been changed or canceled in a session of parliament in which 
only one MP is present). These two issues, however, were amended in 2000 
and articles 5-7 were added to the basic law. Article 5 refers to a map that 
defines the municipal jurisdiction of Jerusalem and that map includes East 
Jerusalem. Article 6 prohibits the Israeli Government from transferring to any 
foreign element any authorities currently found at the hands of either the Israeli 
central government or the municipal government of the City of Jerusalem. 
Article 7 further limits the ability to amend articles 5 and 6, by allowing to 
amend these articles only by a majority of 61 or more MPs out of 120. 

Email from Ziv Bohrer, Faculty of Law, Bar-Ilan University, to author (Feb. 8, 2014, 
13:56 EST) (on file with author). 
 37.  Sheleff, supra note 3, at 300. 

[T]he immediate effect of the legislation aimed ostensibly at strengthening 
Israel’s hold on Jerusalem was actually to weaken its international standing – it 
should be noted particularly that the countries that moved were all amongst 
Israel’s strongest allies, as they were the ones who had earlier agreed to place 
their embassies there, most countries refusing to do so, because its status is in 
dispute, having been originally assigned, as mentioned, as an international city. 

Id. 
 38.  CLYDE MARK, CONG. RESEARCH SERV., RS20339, JERUSALEM: THE U.S. EMBASSY & 
P.L. 104-45, at 2 (1999). 
 39.  DAVID BEN-GURION, ISRAEL: A PERSONAL HISTORY 331 (1971); SYDNEY D. BAILEY, 
FOUR ARAB-ISRAELI WARS AND THE PEACE PROCESS 64–65 (1990).  
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“cannot support any arrangement which would purport to authorize the 
establishment of Israeli . . . sovereignty over parts of the Jerusalem 
area.”40 The United States similarly opposed the Jordanian effort to 
declare East Jerusalem its “second” capital (after Amman) in 1950.41 
The State Department established a formal diplomatic presence in Tel 
Aviv for relations with Israel and separate consular offices in 
Jerusalem.42 Arab and Jewish U.S. citizens born within Jerusalem’s 
1948 municipal borders are designated as having been born in 
“Jerusalem” consistent with this non-recognition. Congress, however, 
became more active on the issue after the 1980 Jerusalem Law, both 
directly and indirectly seeking to have the city’s status as Israel’s capital 
formalized.43 Several U.S. Presidents, including Ronald Reagan, George 
H.W. Bush, and William Clinton, have stated that Jerusalem should 
remain united and its final status should be determined by negotiation, 
implying that Israelis and Palestinians might both establish recognized 
capitals there and further implying that U.S. policy disfavors separation 
of the type experienced between 1948 and 1967.44  

II. JERUSALEM UNDER U.S. LAW 

U.S foreign policy positions including interpretations of international 
law are often depicted as the result of a deliberative process that 
originates within a fixed set of institutions like the Department of 
Defense, the Department of State, the Department of the Treasury, or 
other foreign policy bureaucracies.45 There is correspondingly little 

                                                                                                                      
 40.  Memorandum by the Director of the Office of Near Eastern and African Affairs 
(Satterthwaite) to the Secretary of State (Feb. 9, 1949), available at http://digicoll.library.wisc. 
edu/cgi-bin/FRUS/FRUS-idx?type=goto&id=FRUSFRUS1949v06&Isize=M&submit=Go+to+p 
age&page=739. 
 41.  RICHARD F. NYROP, JORDAN A COUNTRY STUDY 27 (1980); James Baker’s Letter of 
Assurance to the Palestinians (Oct. 18, 1991); SAUL B. COHEN, JERUSALEM: BRIDGING THE FOUR 
WALLS 198–99 (1977). 
 42.  Emmett, supra note 1, at 240. 
 43.  Id.  
 44.  Statement by the Under Secretary of State for Political Affairs Before the Senate 
Foreign Relations Committee, 4 AMERICAN FOREIGN POLICY CURRENT DOCUMENTS 497, 498 
(1984) (statement of Lawrence Eagleburger, Under Secretary of State for Political Affairs); 
Stephen Zunes, Clinton’s Stand on Jerusalem Reverses Longstanding U.S. Policy, SEATTLE 
POST-INTELLIGENCER, June 6, 1995, at A7. There have been an overwhelming number of 
proposals advanced as to how to meet the goal of two capitals in a single city. See generally 
Emmett, supra note 1. 
 45.  See, e.g., Stephen D. Krasner, Are Bureaucracies Important?, 7 FOREIGN POL’Y 159, 
161 (1971) (“The behavior of states is the outcome of a rational decision-making process. This 
process has three steps. The options for a given situation are spelled out. The consequences of 
each option are projected. A choice is made which maximizes the values held by the decision 
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agreement as to which of these constituencies, or the President, prevails 
when they disagree, but that disagreement focuses principally on 
internal factors within the foreign policy making and legal interpretation 
frameworks.46  

The reality is more complex.47 Foreign policy outcomes and legal 
interpretations are guided not only by the conscious construction of 
decision-making agencies and persons as well as constitutional 
constraints, but also by myriad social, psychological and structural 
frames.48 Public statements by foreign policy decision-makers, for 
example, form real expectations for the speaker and those upon whom 
the speaker relies (like economic and military partners). So deviations, 
even minor ones, may facilitate major changes.49 This explains in part 
how Clinton’s 2000 parameters for Israeli-Palestinian peace could make 
explicit the U.S. objective of a state of “Palestine” without actually 
uttering that word, which George W. Bush was the first U.S. President 
to do.  

Rebecca Ingber has elaborated upon a particular set of these frames 
which she labels “interpretation catalysts.”50 According to her analysis, 
foreign policy preferences and legal interpretations are not only 
inherited and shaped from one administration to the next, but also 
influenced by exogenous events which require the President and 
executives surrounding bureaucracies to “consider, determine, and 
assert, whether publicly or not, a position on a matter of legal 
interpretation.”51 These events include, inter alia, a legal position 
asserted in the course of litigation, the formation of the President’s 
position in a speech or other announcement, or periodic reporting 
requirements imposed under human rights treaties.52 With respect to 
Jerusalem, two of these interpretation “catalysts” have prompted 
                                                                                                                      
makers.”). 
 46.  See JOHN G. IKENBERRY, AMERICAN FOREIGN POLICY: THEORETICAL ESSAYS 395 
(2002). 
 47.  See, e.g., Deborah Welch Larson, The Role of Belief Systems and Schemas in Foreign 
Policy Decision-Making, 15 POL. PSYCHOL. 17, 17 (1994); ALEX MINTZ & KARL DEROUEN, JR., 
UNDERSTANDING FOREIGN POLICY DECISION MAKING 156 (2010); Michael J. Shapiro & G. 
Matthew Bonham, Cognitive Process and Foreign Policy Decision-Making, 17 INT’L STUDS. Q. 
147, 147 (1973). 
 48.  Paul A. Anderson, Justifications and Precedents as Constraints in Foreign Policy 
Decision-Making, 25 AM. J. POL. SCI. 738, 738–39 (1981) (“[E]ven if it were possible to define 
the national interest, and if organizations could act in ways consistent with a single underlying 
goal, the limited information-processing capabilities of humans would be sufficient to 
undermine these approaches.”). 
 49.  Id. at 740–41. 
 50.  See generally Rebecca Ingber, Interpretation Catalysts and Executive Branch 
Decision-Making, 38 YALE J. INT’L L. 359 (2013). 
 51.  Id. at 367. 
 52.  Id. 
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identifiable if subtle changes in U.S. policy toward Jerusalem: (1) 
Litigation between the Executive and a Jerusalem-born U.S. citizen, 
Menachem Zivotofsky, to have “Israel” listed as the place of birth in his 
passport and (2) Presidential speeches from Clinton to Obama. 

A. Congress and the President on Jerusalem from Clinton to Obama 

The Zivotofsky litigation is the most recent manifestation of a long-
running disagreement between Congress and the President over the 
status of Jerusalem under both U.S. and international law.53 Congress’s 
position on Jerusalem took its strongest form with the Jerusalem 
Embassy Act of 1995, although there were several precursors that failed 
because Congress could not agree on a statutory strategy.54 In 1983, 
Senator Daniel Patrick Moynihan introduced legislation which would 
have required the U.S. embassy in Israel to be moved from Tel Aviv to 
Jerusalem. The Secretary of State, George Shultz, in a letter to the 
Chairman of the Committee on Foreign Affairs, objected to this 
legislation on the grounds that it interfered with the President’s 
authority to recognize foreign governments at his discretion.55 
Subsequent statements by the administration affirmed this position56 
and criticized the bill on the grounds that it would undermine the United 
States’ ability to aid in the peace process,57 and that peace could come 
about only through negotiations.58 

In 1990, President George H.W. Bush stated publicly that the Israeli 
government should establish no new settlements in East Jerusalem.59 In 
response to this statement, Congress passed Senate Concurrent 

                                                                                                                      
 53.  See generally Zivotofsky v. Sec’y of State, 511 F. Supp. 2d 97 (D.D.C. 2007). 
 54.  See generally Sean D. Murphy, Contemporary Practice of the United States Relating 
to International Law, 97 AM. J. INT’L L. 179 (2003). 
 55.  Letter from George P. Shultz, Secretary of State, to Dante B. Fascell, Chairman, 
Committee on Foreign Affairs, U.S. House of Representatives (Feb. 13, 1984), cited in 
Memorandum from Walter Dellinger, Assistant Attorney General, to Abner J. Mikva, Counsel 
to the President (May 16, 1995), reprinted in 104 CONG. REC. S15,469 (daily ed. Oct. 23, 1995).  
 56.  Frederick G. Dutton, ‘Jerusalem Bill’: A Loser, N.Y. TIMES, July 30, 1984, at A21. 
 57.  See Lawrence Eagleburger, Under Secretary of State for Political Affairs, The Status 
of Jerusalem is an Integral Part of the Arab-Israeli Conflict, Statement Before the Senate 
Foreign Relations Committee (Feb. 23, 1984), in 4 AMERICAN FOREIGN POLICY CURRENT 
DOCUMENTS 497, 498 (1984); Richard Murphy, Assistant Secretary of State for Near Eastern 
and South Asian Affairs, Meeting the Challenges of the Middle East, Address Before the 
Chicago Conference of the American-Arab Affairs Council (Mar. 23, 1984), in 4 AMERICAN 
FOREIGN POLICY CURRENT DOCUMENTS 484, 487 (1984).  
 58.  President Ronald Reagan, Remarks at the Young Leadership Conference of the 
United Jewish Appeal (Mar. 13, 1984), in PUBLIC PAPERS OF THE PRESIDENTS OF THE UNITED 
STATES, ADMINISTRATION OF RONALD REAGAN, BOOK I, 340, 344 (1984). 
 59.  Major Garrett, Bush Firm on Israel Policy, WASH. TIMES, Mar. 23, 1990, at A1. 
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Resolution 106.60 This resolution, which passed overwhelmingly in the 
House of Representatives,61 stated Congress’s position that Jerusalem is 
and should remain the capital of Israel.62 The President, during a 
meeting with Jerusalem’s mayor, indicated that the city’s final status 
should be determined by negotiations.63 In 1992, Congress passed 
Senate Concurrent Resolution 113. This resolution largely reiterated the 
stance of Congress presented in the previous resolution.64 Despite the 
similarities, this resolution did not elicit any appreciable response from 
President Bush or his administration. 

The Jerusalem Embassy Act,65 enacted in 1995, was the first 
movement in Congress which garnered sufficient support to impose 
statutorily binding language based on at least some constitutional 
authority.66 Not only did the Act call for recognizing Jerusalem as 
Israel’s capital, it also ordered that a new embassy in Jerusalem should 
be established no later than May 31 of 1999.67 The law included a 
provision authorizing the President to waive that part of the law in the 
name of U.S. national interests. The waiver allows the President to 
postpone moving the embassy to protect national security.68 President 
Clinton opposed the law on the basis that it prejudiced the U.S. stand on 
Jerusalem and subverted his constitutional authority.69 Despite his 
public opposition to the bill, Clinton did not veto it, stating that it would 
most likely be overridden by Congress. The President did make clear 
that he would utilize the waiver to prevent relocation of the embassy.70 
                                                                                                                      
 60.  Lawrence M. O’Rourke, Jerusalem Strains U.S.-Israeli Ties, ST. LOUIS POST-
DISPATCH, Apr. 29, 1990, at 1B. 
 61.  Major Garrett, House Accepts Jerusalem as Israeli Capital, WASH. TIMES, Apr. 25, 
1990, at A4. 
 62.  136 CONG. REC. 4,690 (1990). 
 63.  Marlin Fitzwater, Statement by Press Secretary Fitzwater on the President’s Meeting 
with Mayor Teddy Kollek of Jerusalem (May 3, 1990), in 1 PUBLIC PAPERS OF THE PRESIDENTS 
OF THE UNITED STATES, ADMINISTRATION OF GEORGE H.W. BUSH, BOOK I, at 621 (1990). 
 64.  138 CONG. REC. 10,344 (1992). 
 65.  Jerusalem Embassy Act of 1995, Pub. L. No. 104-45, 109 Stat. 398. 
 66.  Id. § 3(a).  
 67.  Id. 
 68.  Id. § 7. 
 69.  President Bill Clinton, The President’s News Conference with President Hosni 
Mubarak of Egypt (Mar. 10, 1997), in 1 PUBLIC PAPERS OF THE PRESIDENTS OF THE UNITED 
STATES, ADMINISTRATION OF BILL CLINTON, BOOK I, at 269, 271 (1997). 
 70.  Helen Dewar, Congress Approves Move of U.S. Embassy to Jerusalem by Mid-1999, 
WASH. POST, Oct. 25, 1995, at A22; see also Letter from Secretary of State Warren Christopher 
to Senator Robert Dole (June 20, 1995) (on file with author) (“My opposition to this legislation 
is also strongly rooted on constitutional grounds. The Justice Department’s Office of Legal 
Counsel has issued an opinion to the White House Counsel concluding that the bill would 
unconstitutionally invade exclusive Presidential authorities in the field of foreign affairs. 
Because the bill would seek to compel the President to build and open an embassy at a particular 
site for foreign political reasons, it is incompatible with the separation of powers under the 
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During the George W. Bush administration, Congress enacted the 
Foreign Relations Authorization Act, Fiscal Year 200371 which included 
a section addressing U.S. policy toward Jerusalem. This section 
included four primary mandates: (1) to immediately relocate the 
embassy in Israel from Tel Aviv to Jerusalem in compliance with the 
Jerusalem Embassy Act of 1995,72 (2) to limit funding for the U.S. 
consulate in Jerusalem unless it is placed under the control of the 
Ambassador to Israel, (3) to limit funding for publication of government 
documents which do not list Jerusalem as the capital of Israel, and (4) to 
allow U.S. citizens born in Jerusalem to have “Jerusalem, Israel” listed 
as their place of birth on passports.73 Section 215 ordered reports to be 
provided to Congress regarding the U.S. efforts to encourage increased 
diplomatic relations between Israel and other countries.74 

The President’s most prominent response to these sections was made 
public in his signing statement.75 He declared that he would interpret 
Section 214 to be advisory and that it interfered with his constitutional 
authority to conduct foreign relations on behalf of the United States.76 
President Bush, like President Clinton, also continued to exercise the 
national security waiver found in the Jerusalem Embassy Act of 199577 
throughout his term in office.78 Consistent with Clinton’s opinion 
regarding Section 214, President Bush also stated that Section 215 
would be subject to his authority to withhold, as a security matter, 
foreign affairs information from Congress at his discretion.79  

Throughout President Obama’s term, Congress has introduced three 

                                                                                                                      
Constitution. This is the same position taken by this and previous Administrations on 
comparable legislative efforts to dictate the location of diplomatic and consular facilities.”). 
 71.  Foreign Relations Authorization Act, Fiscal Year 2003, Pub. L. No. 107-228, § 214, 
116 Stat. 1350, 1365–66. 
 72.  Jerusalem Embassy Act of 1995 §§ 1–8. 
 73.  Foreign Relations Authorization Act, Fiscal Year 2003, § 214. 
 74.  Id. § 215. 
 75.  President George W. Bush, Statement on Signing the Foreign Relations Authorization 
Act, Fiscal Year 2003 (Sept. 30, 2002), in 2 PUBLIC PAPERS OF THE PRESIDENTS OF THE UNITED 
STATES, ADMINISTRATION OF GEORGE W. BUSH, BOOK II, at 1697 (1992). For general 
background on the legal significance of Presidential signing statements see ABA, Task Force on 
Presidential Signing Statements and the Separation of Powers Doctrine (Aug. 2006), 
http://www.americanbar. 
org/content/dam/aba/migrated/leadership/2006/annual/dailyjournal/20060823144113.authcheck
dam.pdf; Note, Context-Sensitive Deference to Presidential Signing Statements, 120 HARV. L. 
REV. 597 (2006). 
 76.  Statement on Signing the Foreign Relations Authorization Act, Fiscal Year 2003, 
supra note 75, at 1698. 
 77.  Jerusalem Embassy Act of 1995, § 7. 
 78.  U.S. 'Neutrality' on Jerusalem, L.A. TIMES, July 25, 2013, at A16. 
 79.  Statement on Signing the Foreign Relations Authorization Act, Fiscal Year 2003, 
supra note 75, at 1698. 
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bills aimed at forcing the President to recognize Jerusalem as the capital 
of Israel. These bills include the Jerusalem Embassy and Recognition 
Act of 2009,80 the Jerusalem Embassy and Recognition Act of 2011,81 
and the Jerusalem Embassy and Recognition Act of 2013.82 All three of 
these bills have repeated the congressional position stated in the 
Jerusalem Embassy Act of 1995 with one key distinction.83 All three of 
the Jerusalem Embassy and Recognition Acts include a clause to amend 
the 1995 act by revoking the presidential waiver.84 There has been little 
to no reaction from the Obama administration to these proposals. 

Despite his lack of response to the Jerusalem Embassy and 
Recognition Acts, President Obama has continued, like President 
Clinton and President Bush, to exercise the presidential waiver found in 
the Jerusalem Embassy Act.85 As with the George W. Bush 
administration, the Department of Justice and the State Department 
under President Obama have also responded to a lawsuit brought by the 
parents of Menachem Zivotofsky based on the Foreign Relations 
Authorization Act, Fiscal Year 2003.86 Zivotofsky seeks to have his 
place of birth listed as “Jerusalem, Israel” or “Israel” on his passport, 
rather than simply “Jerusalem.”87 The litigation has hinted at a growing 
flexibility in U.S. law and policy toward a final solution to the Israeli-
Palestinian conflict.88 

B. The Zivotofsky Litigation 

Section 214(d) of the Foreign Relations Authorization Act, Fiscal 
Year 2003 states that “for purposes of the registration of birth, 
certification of nationality, or issuance of a passport of a United States 
citizen born in the city of Jerusalem, the Secretary shall, upon request of 
the citizen or the citizen’s legal guardian, record the place of birth as 
Israel.”89 On October 17, 2002, Menachem Benyamin Zivotofsky was 
born in Shaare Zedek Medical Center, a hospital located within 

                                                                                                                      
 80.  Jerusalem Embassy and Recognition Act of 2009, H.R. 3412, 111th Cong. (2009). 
 81.  Jerusalem Embassy and Recognition Act of 2011, S. 1622, 112th Cong. (2011). 
 82.  Jerusalem Embassy and Recognition Act of 2013, H.R. 104, 113th Cong. (2013).  
 83.  Jerusalem Embassy Act of 1995, Pub. L. No. 104-45, 109 Stat. 398. 
 84.  H.R. 3412 § 2(c); S. 1622 § 2(c); H.R. 104 § 2(c). 
 85.  Obama Renews Suspension of Jerusalem Embassy Act, KUWAIT NEWS AGENCY, June 
5, 2011, http://www.thefreelibrary.com/Obama+renews+suspension+of+Jerusalem+embassy+ 
act.-a0258083230. 
 86.  Foreign Relations Authorization Act, Fiscal Year 2003, Pub. L. No. 107-228, § 
214(d), 116 Stat. 1350, 1366. 
 87.  Zivotofsky ex rel. Zivotofsky v. Clinton (Zivotofsky I), 132 S. Ct. 1421 (2012). 
 88.  John H. Cushman, Jr., Justices Decline to Say if Jerusalem-Born Americans Can 
Claim Israeli Birthplace, N.Y. TIMES, Mar. 27, 2012, at A17. 
 89.  Foreign Relations Authorization Act, Fiscal Year 2003, § 214(d). 
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Jerusalem’s 1948 borders to American parents, making him a U.S. 
citizen.90 Zivotofsky’s parents filed an application for a U.S. passport 
and a consular report of birth abroad (CRBA) requesting that his place 
of birth be listed as “Jerusalem, Israel.”91 Based on the policy set forth 
in its Foreign Affairs Manual, which codified long-standing Executive 
Branch policy,92 the State Department denied Zivotofsky’s request and 
issued a passport and a CRBA listing “Jerusalem” as the place of 
birth.93  

1. Initial Proceedings: Standing 

Zivotofsky filed his claim in the U.S. District Court for the District 
of Columbia in September 2003.94 The Zivotofskys sought a declaratory 
judgment against the Secretary and an injunction ordering the Secretary 
to issue a CRBA and a passport listing “Jerusalem, Israel” as the place 
of birth and ordering embassies to comply with Section 214(d).95 The 
Secretary of State, then Colin Powell, asserted that the case was non-
justiciable both because the Zivotofskys had suffered no actual injury 
(the designation did not impede his ability to travel) and because the 
dispute over Jerusalem was a political question and therefore beyond 
the constitutional competence of federal courts to adjudicate.96 The U.S. 

                                                                                                                      
 90.  Zivotofsky I, 132 S. Ct. at 1425. 
 91.  Id. 
 92.  U.S. Dep’t of State, 7 F.A.M. § 1383 (1987), cited in Defendant’s Motion to Dismiss 
at 10–11, Zivotofsky ex rel. Zivotofsky v. Sec’y of State, Nos. 03-1921, 03-2048, 2004 WL 
5835212 (D.D.C. Sept. 7, 2004). 
 93.  Zivotofsky I, 132 S. Ct. at 1425–26. 
 94.  Zivotofsky ex rel. Zivotofsky v. Sec’y of State (Zivotofsky II), Nos. 03-1921, 03-
2048, 2004 WL 5835212, at *2 (D.D.C. Sept. 7, 2004). 
 95.  Id. 
 96.  Id. at *3 (citing U.S. CONST. art. III, § 1). Article III of the U.S. Constitution allows 
courts to exercise jurisdiction only over “cases and controversies,” which requires a plaintiff to 
show they have suffered an injury which is concrete and actual or imminent. Lujan v. Defenders 
of Wildlife, 504 U.S. 555, 560 (1992), cited in Zivotofsky II, Nos. 03-1921, 03-2048, 2004 WL 
5835212, at *3 (D.D.C. Sept. 7, 2004). The Secretary argued that the plaintiffs suffered no 
actual injury by having only “Jerusalem” listed as their place of birth. They still had valid, 
unrestricted passports and the plaintiffs, being infants, were too young to suffer psychological 
injury arising from this incident. Under the political question doctrine, the judiciary declines to 
review cases “which revolve around policy choices and value determinations constitutionally 
committed for resolution to the halls of Congress or the confines of the Executive Branch.” 
Japan Whaling Ass’n v. American Cetacean Soc’y, 478 U.S. 221, 230 (1986). The U.S. 
Supreme Court’s decision in Baker v. Carr, a voting rights case, is the seminal decision 
regarding the political question doctrine. 369 U.S. 186 (1962). In that case, the Supreme Court 
ruled that federal courts could not adjudicate cases where the issue to be decided was subject to: 

[A] textually demonstrable constitutional commitment of the issue to a 
coordinate political department; or a lack of judicially discoverable and 
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Government also relied on President Bush’s signing statement in 
support of the argument that Section 214(d) was an unconstitutional 
encroachment on Executive authority.97 U.S. District Court Judge 
Gladys Kessler ultimately agreed that the plaintiffs lacked standing and 
that the case was a non-judiciable political question constitutionally 
allocated to Congress and the President for resolution.98 As a non-
justiciable dispute, Judge Kessler did not reach the underlying issue of 
Congress’s attempt to regulate Jerusalem’s status.99 

The Secretary’s motion was fundamentally tied to the Bush 
Administration’s vision for a two-state solution to the Israeli-Palestinian 
conflict: 

President Bush, in a June 24, 2002 speech, outlined the United 
States vision for a settlement of the conflict consistent with U.N. 
Resolutions 242 and 338. The President called for a new 
Palestinian leadership and voiced support, under certain 
conditions, for the “creation of a Palestinian state whose borders 
and certain aspects of its sovereignty will be provisional until 
resolved as part of a final settlement in the Middle East.” . . . the 
status of Jerusalem will be addressed in Phase III, during 
Permanent Status Negotiations.100 

Following the District Court’s decision, Zivotofsky appealed.101 
Between the decision of the District Court and his appeal, Zivotofsky 
amended his claim to request that his passport read “Israel” rather than 
“Jerusalem, Israel,”102 arguing that listing only “Israel” would make his 
passport indistinguishable from that of any person born in an undisputed 

                                                                                                                      
manageable standards for resolving it; or the impossibility of deciding without 
an initial policy determination of a kind clearly for nonjudicial discretion; or 
the impossibility of a court’s undertaking independent resolution without 
expressing lack of the respect due coordinate branches of government; or an 
unusual need for unquestioning adherence to a political decision already made; 
or the potentiality of embarrassment from multifarious pronouncements by 
various departments on one question.  

Id. at 217. Only one of these factors is necessary to conclude that a case presents a political 
question. Bancoult v. McNamara, 445 F.3d 427, 432 (D.C. Cir. 2006) (citing Schneider v. 
Kissinger, 412 F.3d 190 (D.C. Cir. 2005). 
 97.  Defendant’s Motion to Dismiss at 6, Zivotofsky II, 2004 WL 5835212 (Nos. 03-1921, 
03-2048). 
 98.  Zivotofsky II, 2004 WL 5835212, at *3. 
 99.  Id. 
 100.  Defendant’s Motion to Dismiss, supra note 97, at 9–10. 
 101.  Brief for Appellee, at i, Zivotofsky ex rel. Ari. Z. v. Sec’y of State (Zivotofsky III), 
444 F.3d 614 (D.C. Cir. 2006) (No. 04-5395), 2005 WL 1995890. 
 102.  Id. at 615. 
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part of Israel.103 In his brief, the Secretary did not distinguish between 
“Israel” and “Jerusalem, Israel,” contending that listing “Israel” would 
still present a political question because it implicated recognition of 
Israeli sovereignty over Jerusalem.104 As before, he argued that Section 
214(d) encroached upon Executive authority and should either be read 
as advisory or unconstitutional.105 The U.S. Court of Appeals for the 
District of Columbia determined that Congress may create an individual 
right by enacting a statute, creating an injury that otherwise would not 
have existed, effectively rejecting Judge Kessler’s standing 
determination.106 Because of Zivotofsky’s amendment to his claim, the 
Court of Appeals concluded that Judge Kessler had not resolved the 
political question issue.107 As such, the court remanded the case for 
discovery on the amended claim.108  

The U.S. Government again tied its position on Jerusalem to the 
resolution of the Israeli-Palestinian conflict noting that “Israel’s claim to 
sovereignty over Jerusalem is highly contested. The Palestinian 
Authority claims ‘East Jerusalem as the capital of the future state of 
Palestine.’”109  

2. Secondary Proceedings: Political Question 

Following discovery, the Secretary (then Condoleezza Rice) 
expanded the political question argument.110 Consistent with previous 
pleadings, the Secretary first argued that decisions of foreign policy are 
                                                                                                                      
 103.  Id. at 619–20. In 1988, two declarations, one from the PLO and one from the 
Kingdom of Jordan, effectively recognized Israel within its 1967 borders. On August 1, 1988, 
King Hussein of Jordan conceded that the PLO was the sole legitimate government of the 
Palestinian people and renounced Jordanian claims to the territory it controlled between 1948 
and 1967. John Kifner, Hussein Surrenders Claims on West Bank to the PLO, N.Y. TIMES, Aug. 
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constitutionally committed to Congress and the Executive,111 and this 
issue could not be separated from U.S. foreign policy regarding 
Israel.112 She also argued that because the court would be required to 
make an initial policy determination about U.S. foreign policy in order 
to resolve this case,113 it would require an initial policy determination of 
a kind clearly for non-judicial discretion and there were no manageable 
judicial standards to resolve the claim.114 Next, the Secretary argued 
that deciding the case would express a lack of respect for the executive 
branch115 by calling into question the President’s policy of official 
neutrality toward Israel’s sovereignty over Jerusalem.116 She also 
contended that there was a need to adhere to a political decision already 
made117 because a change in U.S. policy regarding Jerusalem would 
harm foreign relations with Arab nations.118 For the same reasons, 
deciding the case could result in embarrassment from differing 
pronouncements by multiple branches on the same issue.119 Based on 
these factors, the District Court granted the Secretary’s motion to 
dismiss on political question grounds.120 

In the alternative, the Secretary contended that the case would fail on 
the merits121 based on three doctrines: the doctrine of constitutional 
avoidance,122 the rule against implied repeals,123 and the tradition of 
judicial deference to the executive branch on foreign affairs matters.124 
Because the court granted the motion for summary judgment based on 
the political question doctrine, it did not consider these arguments.125 

In its appellate brief before the D.C. Circuit, the government 
repeated the connection between Jerusalem and the two-state solution: 
“The United States has remained committed to promoting a final and 
permanent resolution of these core issues, including the status of 
Jerusalem, with the support of the international community, in order to 
achieve the goal of two democratic states, Israel and Palestine, living 
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side-by-side in peace and security.”126 Indeed, the brief quoted at length 
from President George W. Bush’s July 16, 2007 speech: 

negotiations must resolve difficult questions and uphold clear 
principles. They must ensure that Israel is secure. They must 
guarantee that a Palestinian state is viable and contiguous. And 
they must lead to a territorial settlement, with mutually agreed 
borders reflecting previous lines and current realities, and 
mutually agreed adjustments. America is prepared to lead 
discussions to address these issues, but they must be resolved by 
Palestinians and Israelis, themselves. Resolving these issues 
would help show Palestinians a clear way forward. And 
ultimately, it could lead to a final peace in the Middle East -- a 
permanent end to the conflict, and an agreement on all the issues, 
including refugees and Jerusalem.127 

The Court of Appeals affirmed the District Court’s dismissal based 
on the political question doctrine and did not consider the merits of the 
case.128 In a concurring opinion, Justice Edwards stated that he would 
reach the merits and find § 214(d) to be unconstitutional.129 He 
contended that this case was justiciable because it is within the power of 
the court to interpret and determine the legality of a statute.130 He 
framed the issue differently than the majority: did “enacting § 214(d) . . 
. impermissibly intrud[e] on the President’s exclusive power to 
recognize foreign sovereigns”?131 In answer to this question, Justice 
Edwards first stated that the Constitution gives the President exclusive 
power to recognize foreign sovereigns,132 and the President’s passport 
policy in this case is an extension of that power.133 Because § 214(d) 
uses the term “shall,” but it is not used in § 214(a), Congress intended 
for the § 214(d) to be mandatory.134 As such, Justice Edwards 
maintained that § 214(d) must be found unconstitutional.135 
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3. The U.S. Supreme Court Reverses 

The Supreme Court granted certiorari on May 2, 2011.136 Eight 
justices rejected lower courts’ finding that the political question doctrine 
barred adjudication and remanded to the D.C. Circuit to decide whether 
section 214(d) was a constitutional exercise of Congress’s authority to 
regulate the contents of passports, or whether it impermissibly 
encroached on the President’s Article II authority to recognize foreign 
governments.137  

The U.S. Supreme Court determined that, while there may be a 
constitutional commitment to the President to recognize foreign 
sovereigns, the Court has the authority to determine the constitutionality 
of a statute.138 In addition, the Court concluded that because the dispute 
ultimately raised an issue of statutory interpretation, federal courts 
enjoyed a number of manageable standards for resolving the 
question.139  

Justice Sotomayor concurred, but implied that the Court should have 
applied more rigorous inquiry to the issue and further questioned the 
Court’s conclusion that statutes generally fall outside the political 
question doctrine’s reach.140 Justice Alito concurred as well, 
emphasizing that both Congress and the President enjoy authority over 
the contents of passports.141 

Justice Breyer dissented, listing four reasons the dispute fell outside 
federal courts’ competence to resolve.142 First, the case involved foreign 
affairs, an area over which the judiciary was not intended to 
participate.143 Second, evaluating the constitutionality of § 214(d) could 
require the Court to evaluate foreign policy decisions.144 Third, 
Zivotofsky’s interest in receiving a judgment was not great enough to 
constitute interference with the political branches.145 Finally, the 
Executive and Legislative branches have methods to work out foreign 
policy issues without interference from the judiciary.146 

More importantly for purposes of interpreting the U.S. position on 
Jerusalem, the U.S. Government’s brief before the U.S. Supreme Court 
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marked a departure from the strict two-state view set forth in the lower 
court proceedings. Not only did the Government explicitly reject 
Palestinian authority over the West Bank and Gaza, it reminded the 
court of the historical U.S. position that Jerusalem should be under 
international control. “The Executive similarly does not recognize 
Palestinian claims to current sovereignty in Jerusalem, the West Bank, 
or the Gaza Strip, pending the outcome of these negotiations.”147 It 
repeated its uncertainty over the West Bank and Gaza again later in the 
brief.148 “Jerusalem should be accorded special and separate treatment 
from the rest of Palestine and should be placed under international 
control.”149 

4. The D.C. Circuit Declares Section 214(d) Unconstitutional 

On remand, the parties’ arguments focused on the President’s Article 
II authority to receive ambassadors,150 and, by extension, the authority 
to recognize foreign sovereigns.151 By attempting to alter U.S. foreign 
policy with regard to Jerusalem’s status, the Secretary argued, Congress 
had unconstitutionally interfered with the President’s authority.152 The 
D.C. Circuit agreed, largely adopting Judge Edward’s concurrence in 
the political question litigation. 

The D.C. Circuit relied on a wealth of historical data suggesting that 
the Legislative Branch had previously deferred to the President’s 
judgment when recognizing foreign governments.153 Beginning with 
President Washington, it found that Congress did not make recognition 
decisions even in 1793.154 The court also noted that Congress 
historically would not recognize the existence of a state without 
executive recognition.155 The D.C. Circuit further ruled that Congress 
does not enjoy exclusive control over passport matters,156 and that 
passport contents must be informed by the Executive’s foreign policy 
authority.157 Because § 214(d) directly conflicts with the Executive’s 
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foreign policy,158 the court invalidated the statute on constitutional 
grounds.159 

With what could only be described as consistent litigation losses for 
the Government and the increasing presence of members of Congress in 
amici supporting the Zivotofskys as well as the strategic attempt to 
persuade certain members of the Court, it is understandable that the 
government’s brief before the U.S. Supreme Court made far more 
extensive reference to the Executive’s recognition power. But even 
given that, there was no obvious reason to include the West Bank and 
Gaza as territories similarly lacking a recognized sovereign, and by 
extension, similarly undefined political futures. 

In the opening pages of its brief, the Government reasserted that “the 
Executive does not officially recognize Palestinian claims to current 
sovereignty in Jerusalem, the West Bank, or the Gaza Strip, pending the 
outcome of these negotiations”160 and that “[s]ince the creation of the 
State of Israel in 1948, the status and borders of Jerusalem have been a 
matter of controversy and disagreement between Israel, the Palestinian 
people, and Israel’s Arab neighbors.”161 “People born in Jerusalem, the 
West Bank or Gaza today are not allowed to record Palestine on their 
passports any more than they are allowed to record Israel.”162 

C. Presidential Speeches Since Clinton 

It is possible that the transition in the government’s pleadings in 
Zivotofsky—from a specifically two-state view to an amorphous and 
undefined political entity which may or may not include Jerusalem, the 
West Bank and Gaza—are purely coincidental, shaped by the need to 
respond to the changing constellation of law firms, lawyers, and amici 
in the case, or a function of the increasing role of the State Department 
as the case moved to the U.S. Supreme Court and implicated the 
Executive’s powers in a more direct and threatening way. Yet these 
changes in the government’s pleadings were accompanied by noticeable 
shifts in the direction of presidential speeches as well. In 2009, 
President Obama’s first speech on the Israeli-Palestinian conflict 
repeated Clinton’s and Bush’s position that the solution involved two 
secure states. In 2011, he ruffled feathers by stating explicitly that the 
borders of the two states should be drawn along the 1967 lines, a 
statement which implicated the division of Jerusalem. By 2013, Obama 

                                                                                                                      
 158.  Zivotofsky, 725 F.3d at 220.  
 159.  Id. 
 160.  Brief for Respondent at 4, Zivotofsky v. Sec’y of State, 2012 WL 4832081 (No. 07-
5347), at *4.  
 161.  Id. at 4–5. 
 162.  Id. at 55. 



248 FLORIDA JOURNAL OF INTERNATIONAL LAW [Vol. 26 
 

had loosened this language, referring to Israel’s decision that “only 
[Israel] can determine what kind of democracy [it] will have” and 
quoting Ariel Sharon that “it is impossible to have a Jewish, democratic 
state at the same time to control all of Eretz Israel. If we insist on 
fulfilling the dream in its entirety, we are liable to lose it all.”  

1. William J. Clinton 

President Clinton oversaw the crest of the feasibility of the two-state 
solution between 1993, when Israel and the PLO signed the Oslo 
Accords on the White House lawn, and 2000, when the specific terms of 
a final agreement appeared in documents drafted at Taba, Egypt.163 For 
most of his presidency, then, Clinton’s speeches focused earlier on 
praising the Oslo Accords, their drafters, and their intended 
implementers, and later on encouraging both sides to return to Oslo’s 
principles. The Oslo process began breaking down in 1998, and 
Clinton’s speeches reflected increased urgency at salvaging the Oslo 
framework which emphasized Palestinian self-rule in discrete areas 
until final status negotiations could conclude. Indeed, in a pair of 
speeches delivered to the Israeli and Palestinian governments in 
December 1998, Clinton appeared to acknowledge the impending 
collapse of Oslo. To the Palestinian National Council he remarked:  

I want the people of Israel to know that for many Palestinians, 5 
years after Oslo, the benefits of this process remain remote, that 
for too many Palestinians lives are hard, jobs are scarce, 
prospects are uncertain, and personal grief is great. I know that 
tremendous pain remains as a result of losses suffered from 
violence, the separation of families, the restrictions on the 
movement of people and goods. I understand your concerns 
about settlement activity, land confiscation, and home 
demolitions.164 

To the Israelis: 

Of course, there have been setbacks, more misunderstandings, 
more disagreements, more provocations, more acts of violence. 
You feel Palestinians should prove in word and deed that their 
intentions have actually changed, as you redeploy from land on 
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which tears and blood have been shed, and you are right to feel 
that.165 

President Clinton’s final official speech on the conflict took place at 
the Israeli Policy Forum on January 7, 2001.166 He delivered the speech 
nearly six months into the second Palestinian intifada, a result of the 
failed final status talks concluded at Taba.167 The speech was emphatic 
as to two states as the solution to the conflict.168 Clinton put forth five 
parameters intended to bring the two parties closer to a permanent 
settlement.169 First, there must be a sovereign Palestinian state including 
Gaza and most of the West Bank.170 Second, Palestinian refugees must 
be provided with a permanent place to live, either in a new Palestinian 
homeland or elsewhere in the world, and they should be compensated 
by the international community.171 Third, Israel must have guarantees of 
security which should be enforced by an “international presence” in the 
Jordan Valley.172 Fourth, Jerusalem, because of its importance to both 
parties,173 should be “open and undivided” and act as the capital for 
both states.174 Clinton indicated that the Arab portions of Jerusalem 
should belong to the Palestinians and the Jewish portions should belong 
to Israel.175 Sites which are holy to both sides should be accessible to 
everyone.176 Fifth, an agreement must be accompanied by a decision on 
both sides to end the conflict and uphold all compromises.177 

He counseled the Palestinians to negotiate rather than resist through 
violence178 and he reminded the Israelis that the homeland they returned to 
was not vacant, so they would need to compromise for peace.179 Clinton 
pledged to spend his remaining days in office assisting the parties.180  
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2. George W. Bush 

President Bush’s first speech related to the conflict was intertwined 
with the U.S. reaction to the September 11, 2001 attacks.181 Speaking at 
the United Nations on November 10, 2001, he denounced terrorism in 
general and nations who supported any kind of assistance to terrorist 
groups.182 He nevertheless adopted Clinton’s perspective on resolution 
of the Arab-Israeli conflict. 183 President Bush supported “two states—
Israel and Palestine” and vowed to bring the parties back to the 
negotiating table.184 

President Bush’s first speech dedicated specifically to Israel/Palestine 
took place in the Rose Garden on June 24, 2002. In that speech, he 
primarily called for a change in Palestinian leadership.185 Bush proposed 
that the United States and other nations and international institutions—
what became known as the Quartet of the United States, the European 
Union, the United Nations, and Russia—assist the Palestinians in creating 
a new constitution, organize elections, and establish a judicial system as 
well as contribute economically to the development of the West Bank and 
Gaza and aid Palestinian refugees.186  

Bush repeated messages to the Palestinians and the Israelis that gave 
generally characterized Executive statements about the conflict. He 
demanded that Palestinians end terrorist activities and that Israelis end 
settlement building and land confiscation.187 Echoing Clinton, he stated 
that a settlement should be based on U.N. Resolutions 242 and 338,188 
suggesting that the borders between Israel and Jordan as of May 1967 
serve as the base line for borders between Israel and Palestine.189 He also 
reminded Israelis that Jerusalem, Palestinian refugees, and peace with 
Lebanon and Syria would necessarily accompany final status 
negotiations.190 
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On November 27, 2007 President Bush spoke at the Annapolis 
Conference, opening renewed negotiations between Israel and the 
Palestinian Authority.191 The speech repeated the U.S. position that two 
states must form the basis of a final solution.192 As in his 2002 
speech,193 President Bush called on the Palestinians to create a just 
nation and denounce terrorism.194 Likewise, he called on the Israelis to 
end settlement activities and emphasized the potential economic gains 
accompanying a prosperous Palestine.195 Similarly, President Bush 
called on the international community, including other Arab states, to 
support Israel and Palestine in both their internal affairs, as well as in 
creating positive connections with other nations.196 He also pledged 
support from the United States197 and his personal support, as Clinton 
did,198 for his remaining time in office.199 

President Bush addressed the Knesset on May 17, 2008200 in 
recognition of the 60th anniversary of Israel’s founding,201 as well as 
the anniversary of President Truman’s recognition of Israel.202 He 
predicted both Israel and a Palestinian state living in peaceful, 
democratic state as well as tolerance and freedom throughout the 
Middle East.203 He compared his vision with the reality of Europe and 
Japan’s peace and prosperity in the six decades following World War II, 
despite its destruction and horror.204  

Six months later, President Bush spoke at the Saban Forum in 
Washington, D.C.205 Although the majority of this speech addressed the 
Middle East in general, the President did make some brief comments 
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about the Arab-Israeli conflict.206 He made clear that the United States 
would defend its interests and allies from hostile actions in the Middle 
East.207 He once again confirmed his commitment to the two-state 
solution,208 denounced terrorism,209 and praised the progress made by 
both parties at negotiations begun at the Annapolis Conference.210  

3. Barack Obama 

During his June 4, 2009 speech at Cairo University in Egypt,211 
President Obama identified the Arab-Israeli conflict as one of the major 
sources of tension in the Middle East.212 Like President Bush before 
him,213 he declared the bond between the United States and Israel to be 
unbreakable.214 He also declared that threats toward Israel were 
wrong,215 and Palestinians must not use violent tactics against Israel.216 
He described the situation of the Palestinian people as “intolerable”217 
and recognized their right to exist as equal to Israel’s.218 President 
Obama called on Israel to halt settlement activities and allow 
Palestinians to develop their own society.219 He called on the Arab 
nations to recognize Israel’s legitimacy and aid Palestinians.220 Finally, 
like both President Clinton221 and Bush,222 President Obama supported 
the two-state solution223 to the Arab-Israeli conflict and pledged his 
personal assistance to aid in the outcome.224 

On May 19, 2011, President Obama spoke in Washington, D.C. 
about a range of issues facing the United States with respect to its 
interests in the Middle East and North Africa.225 Despite setbacks in 
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talks between the parties, including the continuation of settlement 
activities by the Israelis,226 President Obama stated that he believed 
peace was still possible.227 He insisted that Palestine must not deny 
Israel’s right to exist, and, as in his speech in Cairo,228 called for an end 
to Palestinian violence.229 President Obama again230 supported separate 
Israeli and Palestinian states as the solution for peace.231 He indicated 
that the borders should be based on the lines held in 1967,232 eliciting a 
sharply negative response from Israeli Prime Minister Benjamin 
Netanyahu.233 This peace should be accompanied by the gradual 
removal of the Israeli military from occupied areas.234 He also 
recognized that both parties would need to come to agreement about the 
status of Jerusalem and Palestinian refugees.235 

In a pair of speeches at the United Nations delivered in 2010 and 
2011, Obama both repeated his support for the two-state solution and 
directed that the shape of that solution must be fashioned by the parties 
themselves.236 While the latter statement was consistent with his May 
2011 speech and a renewed U.S. effort to bring the parties back to the 
negotiating table, it was more specifically directed at the Palestinian bid 
for statehood at the United Nations. While Obama did not explicitly 
mention that he would instruct a veto at the Security Council, he noted 
that  

Peace will not come through statements and resolutions at the 
United Nations -- if it were that easy, it would have been 
accomplished by now. Ultimately, it is the Israelis and the 
Palestinians who must live side by side. Ultimately, it is the 
Israelis and the Palestinians -- not us –- who must reach 
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agreement on the issues that divide them: on borders and on 
security, on refugees and Jerusalem.237 

On March 21, 2013, President Obama spoke at the Jerusalem 
International Convention Center.238 He opened by praising the 
prosperity of the Israeli people239 despite their present and historical 
suffering,240 and mentioned the immediate U.S. recognition of Israel by 
President Truman,241 just as President Bush did in 2008.242 Unlike 
Presidents Clinton and Bush, whose comments were primarily focused 
towards the actions of national leaders, President Obama chose to direct 
his comments toward young Israelis,243 encouraging them to push their 
leaders to make peace.244 

While Obama again mentioned “two states for two peoples” as his 
belief about where negotiations must lead, he made no mention of the 
1967 armistice lines between Israel and Jordan and he placed emphasis 
on the alternative possibility that Israel may become a state with a much 
larger Arab population: “only you can determine what kind of 
democracy you will have,”245 implying that Israel cannot continue 
settlement activities and control of the occupied territories and remain a 
Jewish majority democracy.246 President Obama also quoted former 
Israeli Prime Minister, Ariel Sharon: “it is impossible to have a Jewish 
democratic state, and at the same time to control all of Eretz Israel. If 
we insist on fulfilling the dream in its entirety, we are liable to lose it 
all.”247 Indeed, Obama’s call for two-states notwithstanding, the tone of 
his remarks was decidedly ecumenical: 
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That’s where peace begins, not just in the plans of leaders, but in 
the hearts of people; not just in some carefully designed process, 
but in the daily connections, that sense of empathy that takes 
place among those who live together in this land and in this 
sacred city of Jerusalem.248 

III. THE SHIFT IN THE PALESTINIAN MOVEMENT FOR SELF-
DETERMINATION FROM SOVEREIGNTY TO CIVIL RIGHTS 

It is not possible at this time to tie with firm evidence the subtle 
shifts in U.S. policy arguably revealed in the Zivotofsky litigation and 
presidential speeches with changes on the ground, but those changes are 
certainly under way. Palestinians in Gaza, the West Bank, and 
Jerusalem are increasingly adopting Hebrew into their educational 
curricula; Arab Jerusalem residents are increasingly electing to attend 
Israeli universities; East Jerusalem itself is undergoing a process of 
“Israelization” which diminishes its feasibility as a political capital for a 
future Palestinian state; the Palestinian leadership, after a failed effort at 
U.N. recognition in 2011, increasingly discuss the desirability of 
“exiting” the Oslo peace process; and, the Israeli settlement of Ma’ale 
Adumim, which Israel has persistently stated it will never relinquish, 
effectively obstructs the possibility for a viable Palestinian state. A 
Palestinian civil rights movement that emphasizes equality between 
Arabs and Jews living under Israeli control is slowly but surely 
displacing the movement historically led in the name of sovereignty and 
membership in the community of nations. 

A. The Israelization of East Jerusalem 

East Jerusalemites increasingly elect Israeli citizenship, vote in 
Jerusalem municipal elections, and elect places in Israeli universities, 
trends which move against the city’s socially divided past.249 
Approximately 801,000 people live in Jerusalem.250 Of these, about 
35% are Palestinian and 62% are Jewish.251 Although Palestinians 
are a minority in Jerusalem, the growth rate of the Palestinian 
population has been higher than that of the Jewish population over 
the last several years.252  
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1. Education 

Immediately following the Six-Day War and Israel’s annexation 
of East Jerusalem, Arab educators and parents refused the 
imposition of Israeli curricula in their schools.253 After a two-year 
strike, the Israeli government allowed Jordanian, later Palestinian, 
curricula to be taught in Jerusalem’s Arab schools.254 Despite these 
long-standing features of education in the Arab parts of Jerusalem, 
teachers, and students are increasingly turning to the Israeli 
education system255 because they believe it will lead to better 
opportunities in the long run.256  

In 2013, eligibility for bagrut—Israeli matriculation—increased 
5% over the previous five years among Arab students, a trend 
explained by a number of phenomena relevant to the conflict 
generally.257 Since the Israeli government began building its 
security barrier in 2002, it has become increasingly difficult to 
travel to Arab universities outside Jerusalem; it is faster and simpler 
to attend Israeli universities on the Jerusalem side of the barrier.258 
The extra courses required for students studying Palestinian 
curricula to prepare for Israeli matriculation exams are expensive.259 
Demand from parents and students has led Jerusalem city officials 
to implement Israeli curriculum as an option in some East 
Jerusalem schools to eliminate the need for extra courses.260 The 
Israeli curriculum is considered by some to be more valuable to 
gain opportunities for jobs and higher education.261  

This trend is also reflected in the expansion of Hebrew language 
education not only in East Jerusalem, but in schools in the West 
Bank and Gaza. Hebrew and Arabic are both Semitic languages.262 
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They share many word roots and grammatical principles.263 Many 
words sound the same and Arabic grammar is more difficult than 
Hebrew grammar, so Hebrew is fairly easy to learn for Arabic 
speakers.264 While Hebrew has not yet become officially sanctioned 
by the Palestinian Ministry of Education (it is officially offered in 
Gaza), private schools in the West Bank are expanding Hebrew 
language offerings.265 At the Mohammed bin Rashid Bin Al-
Maktoum School near Ramallah, 120 out of 600 students enrolled in 
its Hebrew courses.266 There are also schools in East Jerusalem 
which are now offering Israeli curriculum at the encouragement of 
the Israeli government.267  

For Palestinians inside or outside of Jerusalem, knowledge of 
Hebrew is pursued for both pragmatic and political reasons. 
Degrees from Arab universities are not always recognized in Israel, 
forcing the degree holders to take lower-paying jobs in Gaza and 
the West Bank rather than in Israel.268 Students who take the 
Palestinian matriculation exam, the tawjih, but wish to study at 
Israeli universities must undergo an additional year of education to 
demonstrate adequate skills in Hebrew.269 By learning Hebrew, 
students in East Jerusalem can choose to prepare for the bagrut 
instead and bypass the extra year of study.270 Because Israel is more 
technologically developed271 and its education system places more 
emphasis on math and science,272 this is particularly beneficial for 
students who are interested in science and medicine.273 Those who 
elect to continue on the Palestinian course of study will still have 
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more job opportunities over the Israeli border if they can 
communicate in Hebrew.274 

Politically, the expansion of Hebrew language proficiency 
enhances Palestinians’ access to information about developments in 
Israel and, for those committed to it, serves a peace promoting 
purpose.275 While Arabic media outlets translate Hebrew language 
news services, the information is filtered and shaped, limiting the 
ability for Palestinians to listen to first-hand accounts of Israeli 
actions and attitudes.276  

2. Housing and Water 

Housing and utilities are a major problem for the residents of 
East Jerusalem.277 Without documentation of property ownership, 
residents may not obtain a building permit; without a permit, 
residents may be denied utilities or have their homes destroyed.278 
Housing density is higher in Arab households than in Jewish ones, 
almost double in 2009.279 Housing costs in the eastern part of the 
city are high280 and it is inconvenient to travel from East Jerusalem 
to the rest of the city.281 East Jerusalem neighborhoods outside the 
security fence are particularly disadvantaged.282  

As a result, many Arab residents have begun to move into 
Jewish neighborhoods in other parts of Jerusalem.283 There, housing 
costs are lower and it is easier to travel to jobs, schools, and other 
places.284 The mayor of Jerusalem, Nir Barkat, has created a system 
allowing residents who cannot prove ownership of land to obtain a 
temporary permit which becomes permanent after twenty years of 
undisputed ownership.285 As a result, demolitions in East Jerusalem 
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are lower than in previous years286 and housing density among Arab 
households has decreased.287 Hagihon, Jerusalem’s water provider, 
indicated that it would continue laying more pipes and installing 
more water meters in East Jerusalem.288 This will provide residents 
with a more reliable source of water289 and generate revenue for the 
city.290  

3. Health 

Until the 1990s, East Jerusalem’s healthcare services lagged far 
behind the rest of the city in terms of both quality and access.291 In 
January 1995, the National Health Insurance Law went into effect; 
it required all residents and citizens to become a member of a 
health-care organization.292 Health-care organizations must provide 
the following services: medical diagnosis and treatment at clinics 
and at home, preventative medicine and health education, 
hospitalization, surgery and transplant, preventative dental care for 
children, first aid and transportation to a clinic or hospital, medical 
services at the workplace, treatment for drug and alcohol abuse, 
medical equipment and appliances, obstetrics and fertility 
treatments, treatment of injuries caused by violence, medications, 
treatment of chronic diseases, and paramedical services.293  

Following the enactment of this law, there was a large increase 
in both the number and quality of medical clinics and services 
available in East Jerusalem. Many clinics now have their own 
advanced medical equipment and transportation services.294 They 
also have a close connection with the neighborhoods they service, 
going out of their way to ensure that residents seek out proper 
preventative care.295 
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As a result, health quality indices in East Jerusalem have risen 
significantly—from 74 in 2009 to 87 in 2012—making them almost 
equal with the national average.296 Improvements in health care 
quality are also evidenced by a sharp decrease in mortality rate 
among Arab residents.297 The mortality rate dropped from 4.5 
deaths per 1,000 persons in the 1980s to 2.9 deaths per person in the 
2000s.298 By contrast the decrease in the mortality rate of the Jewish 
population was much more moderate, falling from 5.9 deaths per 
1,000 persons in the 1980s to 5.2 deaths per 1,000 persons in the 
2000s.299  

4. Arab Migration into West Jerusalem and Israeli Naturalization 

Jerusalem’s Arabs are not only moving to Jewish neighborhoods, 
increasing numbers are also seeking Israeli citizenship.300 When 
East Jerusalem was annexed, the Palestinians living there were 
granted only residency, not citizenship; however, they have the 
right to apply for Israeli citizenship.301 Permanent residency status 
denies Jerusalem’s Arabs many rights, particularly the right to live 
wherever they would like in Israel.302 If an Arab resident leaves 
Jerusalem for more than seven years, the government may revoke 
her residency permit303 and she may lose her home.304 Israeli 
citizenship allows Arabs to move within Israel and Jerusalem305 and 
to vote in national elections.306 Israeli citizens may not travel to all 
parts of the West Bank, only those areas under Israeli or joint 
Israeli and Palestinian control.307  

A 2011 poll of East Jerusalem residents reported that 35% of 
East Jerusalem residents would prefer to become Israeli citizens, 
30% would choose Palestine, and 35% either declined to answer or 
did not know.308 In addition, 40% of Palestinians in East Jerusalem 
                                                                                                                      
 296.  Id. 
 297.  Choshen & Korach, supra note 252. 
 298.  Id. 
 299.  Id. 
 300.  Hasson, supra note 253.  
 301.  Id. 
 302.  Id. 
 303.  Linda Gradstein, East Jerusalem’s Identity Crisis, JERUSALEM POST, Apr. 10, 
2012, http://www.jpost.com/In-Jerusalem/Features/East-Jerusalems-identity-crisis.  
 304.  Hasson, supra note 253. 
 305.  Kraft, supra note 280. 
 306.  Hasson, supra note 253. 
 307.  Gradstein, supra note 303. 
 308.  David Pollock, What Do the Arabs of East Jerusalem Really Want?, WASH. 
INST. FOR NEAR E. POL’Y, Sept. 7, 2011, http://www.washingtoninstitute.org/policy-
analysis/ view/what-do-the-arabs-of-east-jerusalem-really-want. 



2014] JERUSALEM IN THE COURTS AND ON THE GROUND  261 
 

said they would move in order to become Israeli citizens, and even 
a larger number of Palestinians living in refugee camps would 
choose Israeli citizenship.309 These results confirm the results of a 
similar poll conducted for the U.S. Council on Foreign Relations in 
2010.310  

The impetus to Israeli citizenship among these groups is driven 
by pragmatic advantages in education, health care, and basic 
services, notwithstanding formal and informal forms of 
discrimination against Arabs in Israeli society.311 Arabs who have 
moved into Jewish neighborhoods have experienced resistance to 
their presence.312 Yet their security situation in East Jerusalem is 
just as tenuous; the state funds private security guards to protect 
Jewish settlers in areas of East Jerusalem; Arabs in the same 
neighborhoods are not so protected.313 

Beginning in 2002, Israel began constructing a set of concrete walls, 
ditches and fences (the “separation barrier”) separating its territory and 
settlements from Arab population centers.314 The separation barrier 
winds through Arab East Jerusalem and includes some major Arab 
neighborhoods but excludes others.315 Palestinians living outside the 
wall are far more deprived relative to “Israel-side” Jerusalemites.316 
There are approximately 60,000 Palestinian residents of East 
Jerusalem living outside the separation wall.317 They typically do 
not have access to basic services from the city, and the Palestinian 
Authority may not enter the area to provide them with security or 
services under the Oslo Accords.318  

The Israeli government initially began building the fence to 
provide security from attacks originating from the West Bank.319 
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However, Israeli security forces have recently become concerned 
that completion of the wall will actually increase security 
problems.320 They believe that completely ending illegal entry of 
Palestinians into Jerusalem may destabilize the Palestinian economy 
and lead to escalating unrest.321 As a result, security forces are 
considering granting more work permits as the wall is completed.322 
There is no consensus on what the changes in East Jerusalem will 
mean for the city as a whole although the increasing integration 
between East and West Jerusalem threatens the feasibility of neatly 
separating Arab and Jewish areas.323  

B. “Exiting” Oslo 

The Oslo Accords function in practice if not in form as an 
international treaty, even though they are officially a “Declaration of 
Principles” and they regulate the relationship between parties clearly 
authorized to enter into a treaty (Israel, Russia, and the United States) 
and a party whose status under international law is less clear.324 Unlike 
many treaties, the Oslo Accords themselves provide no mechanism for 
termination, although assuming the parties formed a treaty to which the 
Vienna Convention on the Law of Treaties is applicable, either side may 
claim that a material breach of treaty provisions “entitles the other to 
invoke the breach as a ground for terminating the treaty or suspending 
its operation in whole or in part.”325 Indeed, this is more or less what 
both have asserted about the other—Israel arguing that the Palestinians 
have breached their promises with respect to Israeli security and the 
Palestinians arguing that Israel has not only failed to stop expropriating 
land, but has accelerated settlement and built a barrier deep into 
Palestinian territory. 

Legal and scholarly analysis of the Oslo Accords have produced a 
wide range of conclusions as to what they originally intended.326 Those 

                                                                                                                      
Violence, BBC MONITORING MIDDLE E., Jan. 22, 2014, available at http://electronic 
intifada.net/content/another-reason-build-fence-separating-israel-west-bank-will-help-pr 
event-attacks-such. 
 320.  Id. 
 321.  Id. 
 322.  Id. 
 323.  Holy City Twist, supra note 258. 
 324.  Maia Hallward, Pursuing “Peace” in Israel/Palestine, 28 J. THIRD WORLD STUD. 
185, 186 (2011). 
 325.  Vienna Convention on the Law of Treaties, art. 60, May 23, 1969. 
 326.  GEOFFREY R. WATSON, THE OSLO ACCORDS: INTERNATIONAL LAW AND THE ISRAELI-
PALESTINIAN PEACE AGREEMENTS (2000); Omar M. Dajani, Stalled Between the Seasons: the 
International Legal Status of Palestine in the Interim Period, 26 DEN. J. INT’L L. & POL’Y 27, 84 
(1997); George E. Bisharat, Peace and the Political Imperative of Legal Reform in Palestine, 31 



2014] JERUSALEM IN THE COURTS AND ON THE GROUND  263 
 

conclusions are invariably shaped by the viewpoints of their analysts. 
Israeli opponents viewed Oslo as a Trojan horse giving legitimacy to a 
sworn enemy of Israel and a base from which the PLO could attack as it 
had from Jordan and Lebanon.327 Palestinian opponents saw Oslo as a 
massive surrender of rights established under a long line of U.N. 
General Assembly Resolutions and an agreement which privileged 
Israeli security over the human cost of military occupation.328 Certainly, 
the Accords supported the view taken by the United States (although not 
until 2000) that the eventual resolution was two sovereign states, but the 
document itself never promised that, referring obliquely to U.N. 
Resolutions 242 and 338 which themselves were vaguely worded so as 
to accommodate the conflicting interests they were drafted to reflect.329  

Whatever the beginning and end of Oslo—and there is widespread 
agreement that the Oslo project not only failed but may have never even 
began—it can be safely stated that it envisioned segregated Israeli and 
Palestinian populations living under political authorities to which each 
was accountable.330 Between 2009 and 2011, the Palestinian Authority 
attempted to have the two-state vision implied by Oslo made explicit 
through admission of Palestine as a state to the United Nations with the 
pre-June 6, 1967 armistice lines between Jordan and Israel as the 
borders of the new state, a position taken by the PLO in 1988. 
Palestine’s effort failed, largely because of a promised veto by the 
United States, who, as the aforementioned speech by Obama stated, that 
two states need to be achieved by bilateral negotiations. 

Since that failure, the Palestinian leadership has put in place 
alternatives to statehood under international law. First, it has sketched 
out the possibility of withdrawing from the Oslo Accords, undertaking a 
widespread non-violent protest movement akin to those undertaken 
between 1936 and 1939, and dissolving the Palestinian Administration 
and altering the mandate of the PLO.331 Saeb Erakat, the Palestinians’ 
chief negotiator, raised the one state solution as an alternative 
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possibility with former U.S. Senator George Mitchell, President 
Obama’s envoy to the parties, as early as 2009.332 Indeed, there is some 
evidence that among younger Palestinians, a civil rights movement 
approach to the conflict—with a single political entity as its aim—is far 
more likely to achieve Oslo’s stated purpose of “a just, lasting and 
comprehensive peace settlement and historic reconciliation . . . .”333 
Given the unpredictable nature of Palestinian self-determination 
movements and aims—the 1987 intifada was spontaneous and 
amorphous—it is not clear when top-level bureaucratic frustration and 
bottom-up movements for equal rights under Israeli rule might coalesce. 

C. The Problem of Ma’ale Adumim 

1. Dividing the West Bank and East Jerusalem 

Ma’ale Adumim is an Israeli settlement established around 1973 and 
given official recognition by the Israeli government in 1977.334  

 
 
 
 
 
 
 
 
 
 
 
 
 

 
335 

 
It is located roughly three miles east of Jerusalem,336 in territory 
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captured by Israel in 1967.337 It started as a small settlement of about 
2,000 residents338 and has expanded to approximately 39,000 today.339 
Although it is only one of many settlements in the area immediately 
surrounding Jerusalem, it is situated so as to both cut off Palestinian 
access to East Jerusalem and to disrupt territorial contiguity between the 
northern and southern parts of the West Bank.340 The boundaries of 
Ma’ale Adumim are oddly shaped, and take up more than twice the 
space of the actual settlement.341 The expansive boundaries, especially 
when combined with the E-1 area, effectively separate the large 
Palestinian cities of Bethlehem and Ramallah, forcing Palestinians to 
use a circuitous route around the settlement,342 or to pass through Israeli 
checkpoints.343 

In Ma’ale Adumim, Israeli Jews can find low cost housing—much 
lower than housing in Jerusalem344—and the commute to Jerusalem is 
short, making it convenient for those who work there.345 As such, 
Ma’ale Adumim has effectively become a mainstream suburb of 
Jerusalem with the independent infrastructure necessary to maintain a 
community.346 Many of the schools, retailers, synagogues, and 
community centers received government subsidies to encourage 
expansion within the settlement.347  

Plans to build more homes were announced in 2000, just before the 
start of renewed negotiations between the Israelis and the 
Palestinians.348 The Palestinians issued a formal complaint to the 
Israelis, stating that the announcement indicated that Israel would be 
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unwilling to make the necessary concessions for peace.349 Following the 
failure of the 2000 negotiations, Prime Minister Ariel Sharon prioritized 
continued expansion despite active conflict with the Palestinians.350 By 
this time, the population of Ma’ale Adumim had expanded to 30,000 
residents, although the actual settlement encompassed less than half of 
the municipal territory claimed for it by the Israeli government.351 In 
addition to having a large amount of land claimed for the settlement, the 
borders were drawn in order to separate large areas of the West Bank 
from each other.352 

In 2005, following the Israeli withdrawal from the Gaza Strip, Israel 
announced intentions to begin construction on thousands of new homes 
in Ma’ale Adumim.353 Prime Minister Sharon stated that he intended to 
retain the Ma’ale Adumim area in exchange for the loss of the Gaza 
Strip.354 In 2007, Prime Minister Ehud Olmert pledged to halt the 
building of any new settlements and stop the expropriation of additional 
land in the West Bank355 but this announcement was understood to 
allow Israel to continue building in Jerusalem and large settlements like 
Ma’ale Adumim.356 Similarly, in 2009, Prime Minister Benjamin 
Netanyahu placed a moratorium building new homes in the West Bank, 
including Ma’ale Adumim, to encourage peace talks with the 
Palestinians.357 As before, there were exceptions to the Israeli decision; 
they stated that building would continue in East Jerusalem and schools, 
synagogues, public buildings, and other necessary structures would still 
be built in the West Bank.358 In 2011, the Israeli government made the 
decision to speed up the building of 2,000 more homes in West Bank 
areas, including Ma’ale Adumim, it would like to keep once a 
settlement is reached.359  

Since at least 1982, U.S. administrations have discouraged Israeli 
expansion of Ma’ale Adumim (as well as all other settlement activity 
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beyond the 1967 “green line”). In 1982, President Reagan stated that the 
expansion was an obstacle to peace, and the area of Ma’ale Adumim 
should ultimately be governed by the Palestinians in association with 
Jordan.360 The Israeli government rejected Reagan’s proposal.361 The 
United States objected to building in Ma’ale Adumim throughout the 
1990s and 2000s because West Bank expansion violated U.S. peace 
blueprints which called for a freeze on settlement activity.362 
Throughout expansion plans, the Israeli government has clashed with 
both the Bush363 and the Obama administration.364 The Bush 
administration sometimes objected to settlement and expansion 
activities,365 but stated that demographic makeup of the area should be 
taken into account during negotiations.366 The Obama administration 
has been more critical of settlement activity.367  

2. The E-1 Corridor 

Like Ma’ale Adumim, the E-1 (East 1) corridor is located in territory 
captured by Israel in the Six-Day War with Jordan in 1967,368 and has 
been claimed as state land by the Israeli government.369  

It is approximately 12 square kilometers and sits north and west of 
Ma’ale Adumim, within its municipal area.370 Though unfulfilled, there 
have been plans to build two residential areas, an industrial area, a hotel 
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area, and a water reservoir in the E-1 area.371 These plans were revived 
by the Israeli defense minister in 1997.372 Beginning in 2002, Israel 
began constructing a set of concrete walls, ditches and fences (the 
“separation barrier”) separating its territory and settlements from Arab 
population centers.373 The separation barrier wraps around the E-1 area 
and Ma’ale Adumim.374 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

375 
Work began on the E-1 corridor building plans in 2004,376 which, 

like Ma’ale Adumim proper, Prime Minister Sharon viewed as quid pro 
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quo for the Israeli withdrawal from the Gaza Strip.377 However, work 
was frozen temporarily in 2005 when the Bush administration requested 
its cessation on behalf of the Palestinians.378 In 2012, following a 
successful bid by the Palestinians to be a non-member observer state in 
the United Nations, Israel announced that it would implement plans to 
build 3,000 additional homes in the E-1 area.379 This announcement was 
strongly objected to by both the United States380 and the European 
Union381 as harmful to both the peace process and Israel’s interests.382 
The new building was explicitly tied to securing Ma’ale Adumim and 
the E-1 corridor in any future settlement with Palestine.383 

Including E-1 and Ma’ale Adumim within Israel’s official borders 
would effectively complete a ring of Israeli settlements in the West Bank 
surrounding East Jerusalem.384 By settling immigrant Israelis there,385 
Israel will limit Palestinian access to East Jerusalem.386 This territory 
would also jut deep into the West Bank, jeopardizing continuity for a 
Palestinian state.387 The Israeli government claims that a road may be built 
that will provide Palestinians with unfettered access between Ramallah, 
East Jerusalem, and Bethlehem although it is difficult to create such a road 
that would not also conflict with Israeli security priorities.388 

Since 1982, the Israeli government has been adamant that they will 
not surrender Ma’ale Adumim or the E-1 area to Palestinian control.389 
Indeed, Israeli prime ministers from every part of the Israeli political 
spectrum—Benjamin Netanyahu, Ehud Olmert, Shimon Peres, Yitzhak 
Rabin, and Ariel Sharon have committed to retaining both as part of any 
final agreement between Israel and Palestine although it is entirely 
possible that this is posturing.390 The Clinton Parameters for peace 
called for Ma’ale Adumim to be annexed as compensation for agreeing 
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to partition Jerusalem.391 Israeli annexation of Ma’ale Adumim and E-1 
would result in essentially four divided Palestinian population centers: 
East Jerusalem, the Northern West Bank, the Southern West Bank, and 
Gaza. 392 Palestinian leaders have emphasized the one-state solution as 
an alternative to disaggregated Palestinian territories.393 

U.S. Secretary of State John Kerry is now in an energized effort to 
reach a final resolution based on the two-state solution, an effort that, 
once again, involves a freeze on settlement expansion in the West 
Bank.394 Israel has already declared any such freeze will not include 
some settlements, including Ma’ale Adumim.395 Echoing past cycles of 
negotiation and failure (and potential redirection of the Palestinian self-
determination movement), the Abbas government has responded by 
refusing to recognize Israel as a Jewish state.396 

CONCLUSION 

This Article has argued that by examining certain “interpretation 
catalysts”—presidential speeches from Clinton to Obama and the U.S. 
Government’s pleadings in its lawsuit with the Zivotofskys (and, by 
extension, Congress), it is possible to see a growing flexibility toward 
adopting a foreign policy position that accommodates a Palestinian self-
determination movement that sounds more like civil rights in Israel 
rather than sovereignty under international law. The Article does not 
argue that there has been a fundamental abandonment of the two-state 
solution in U.S. foreign policy. Indeed, President Obama and Secretary 
of State John Kerry have explicitly adopted it as their current platform 
in the predictable second-term push for Arab-Israeli peace. However, 
given the realities on the ground, firstly and most importantly with 
respect to Jerusalem, it is possible to see a U.S. acceptance that the time 
for the two-state solution may have already passed. 
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I. INTRODUCTION 

Aside from interpretations of the substantive law, the level of private 
antitrust enforcement in both the United States and the European Union 
is a function of a number of factors. The most important of these are: (1) 
The availability of punitive or exemplary damages; (2) The possibility 
of recovering attorney’s fees; (3) The difficulty of creating a class of 
plaintiffs or of obtaining collective redress; (4) The ease of discovery; 
and (5) Definitions of what qualifies one to bring a private action. This 
discussion is about the last of these—eligibility or, in the language of 
U.S. antitrust law, standing.1 Eligibility or antitrust standing alone, 
however, is a relatively empty notion as far as having an impact on the 
actual level of private actions.2 Consequently the focus here is more 
                                                                                                                      

 *   Stephen C. O’Connell Professor of law. University of Florida College of Law. 
 1.  Standing, as will be discussed below, means one is eligible to bring an antitrust 
action. As a general matter it means one has been directly affected by the alleged violation of 
the antitrust laws.  
 2.  The rationale for this is easy to understand. An eligible plaintiff who has only a 50% 
chance of prevailing and who may only recover single damages and no punitive damages may 
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operational and adopts the concept of “functional standing.” More 
specifically: What is the likelihood that private enforcement will be a 
significant force with respect to antitrust enforcement? Functional 
standing is dependent upon standing in the formal sense—a procedural 
component—and expected or likely damages—a substantive 
component.  

To date, and despite pressures toward convergence,3 the United 
States and the European Union have taken different paths with respect 
to the enforcement of antitrust laws by private parties and, therefore, 
differ dramatically in levels of functional standing. U.S. law is more 
encouraging to private enforcement than E.U. law but has a narrower 
view of whom those private parties are permitted to be.4 In the 
European Union, the eligible parties are broad but the motivation of any 
single party to bring an action is quite low.  

In the United States, the substantive law and much of the procedural 
law flow from federal courts’ interpretations of the Sherman Act5 and 
the Clayton Act.6 Because this is all federal law, general statements are 
more appropriate. In the European Union, the substantive antitrust 
provisions are those found in the Treaty on the Functioning of the 
European Union.7 Procedural requirements as they pertain to private 
actions are determined by national courts.8 Consequently, any general 
statements about the eligibility or standing are more problematic. 
Indeed, one of the issues faced by the European Union is achieving 
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some uniformity with respect to eligibility issues. Nevertheless, as a 
general matter, there seems to be little question that Europe as a whole 
is struggling with the eligibility question and whether private 
enforcement is destined to be a significant factor. Official statements 
favor greater private enforcement,9 but the actual incentives for bringing 
private actions are not compelling.10 In fact, efforts in the European 
Union to make compensation broadly available seem destined to have 
little impact. 

Part II sets out the basic legal analysis of “functional eligibility” in 
the United States and the European Union. Private enforcement, 
however, is only relevant with respect to specific goals. In antitrust, 
those goals are compensation and deterrence. Thus the question is: How 
do two different approaches to functional standing advance two goals 
that themselves are not always consistent? The purpose of Part II is to 
describe the two models sufficiently to then apply them to different 
standard antitrust violations. It concludes the E.U. system, as currently 
constructed and likely to exist in the future, does not have and will not 
have a private regime of enforcement that advances either goal. In Part 
III, this is illustrated in the context of specific economic models.  

Two important qualifying notes are in order. First, this offering is 
about private enforcement only. In both the United States and the 
European Union, the overall impact of enforcement efforts will be 
determined by both public and private actions. Weak private 
enforcement can be offset by strong public enforcement and this applies 
to both the compensation and deterrence goals.11 Second, the discussion 
also does not consider the varying impacts of different policies in 
individual E.U. member states. The impact of efforts to expand 
functional standing in any member state will be affected by the 
availability of collective redress in that state and punitive damages. 

II. THE ELIGIBILITY QUESTION 

As a matter of theory, the possibility of private enforcement exists 
along a continuum ranging from very likely to nonexistent. For 
example, a set of antitrust laws could be enacted that involve no public 
enforcement at all but which allow anyone—whether affected or not—
to file an action and collect punitive or statutory damages. This might be 
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called the pure “bounty hunter” model. Between the bounty hunter 
model and one in which there is no private enforcement there are a 
number—perhaps an infinite number—of positions. The position 
chosen is ultimately a matter of policy and can be compared to turning 
on or off a private enforcement faucet. This faucet can be adjusted in a 
number of ways but, for purposes of this article, the faucet is controlled 
by the breadth of functional standing which is in itself dependent on 
both eligibility and financial incentives. One without the other means 
little or no private enforcement. 

On first impression the choice of how to proceed with respect to 
eligibility seems to turn on whether the goal of antitrust law is to 
compensate victims or to deter anticompetitive conduct before the 
damages occur. A regime of antitrust law designed to compensate those 
harmed may look quite different from one designed to punish and deter 
anticompetitive actions. In the latter case, private actions would have to 
be readily available. At the most basic level, the question in this respect 
is closely related to the difference between a civil action based on a tort 
theory and the enforcement of criminal law. In the tort example, the 
objective is simply to restore the party damaged to a “but for” 
position.12 In fact, those measures may still mean anticompetitive action 
has a net positive outcome for those involved. Put differently, if the 
only goal is compensation, then from the firm’s point of view, it may be 
profit maximizing to harm others as long as the revenues generated 
exceed the cost of compensation.13  

In the deterrent or criminal law model, the objective is to prevent the 
damage from occurring.14 This objective is achieved by going further 
than requiring the offending party to pay damages or to disgorge any ill-
gotten gains. Punitive sanctions are typically designed to eliminate the 
profitability of anticompetitive conduct. These punitive sanctions can be 
implemented by fines, imprisonment, or awarding supra compensatory 
damages. One need not compensate victims in order to deter 
anticompetitive conduct.  

The distinction between compensation and deterrence is, however, 
more theoretical than real. Anticompetitive conduct generates 
externalities in the form of higher prices, lower output, and reduced 

                                                                                                                      
 12.  This assumes the absence of punitive damages. Although a highly artificial notion, 
the idea is to compensate the individual so that he or she would be indifferent between suffering 
the harm and being compensated and not suffering the harm at all. 
 13.  Those familiar with contract law will recognize this as analogous to the “efficient 
breach.” In effect, the profit from a violation may exceed the damages to those harmed by the 
violation. In addition, unless the expected recovery is 100 percent, the expected damages to be 
paid by the offending party will be consistently less than the actual harm caused. 
 14.  It does this by making the expected loss in litigation exceed the expected gains. 
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consumer surplus.15 Compensation offsets that harm, when, and if, all 
victims are assured of full compensation. Thus, the tort-like regime does 
restore victims who prevail in a sometimes risky private action. On the 
other hand, the deterrence model achieves the same end by ensuring that 
the externality does not occur in the first place. There is no need for 
restoration if the harm does not occur. In short, antitrust violations are 
penalized not because of a widespread belief that they are morally 
reprehensible but because deterrence is a more effective way to address 
the compensation problem. Moreover, if the only goal is prevention, the 
eligibility issue is beside the point—any measure that makes 
anticompetitive behavior unprofitable will achieve that end. Of course, 
the idea that the deterrence model could ever advance to the point of 
eliminating any need for ex post compensation is fanciful for it would 
mean there are no violations and, thus, no enforcement actions at all.16  

Nevertheless, a regime that appears to be strictly deterrence oriented 
may actually have a powerful compensatory effect. On the other hand, 
one that is compensation oriented may, subject to the availability of 
public sanctions, have a very limited deterrent effect. In the next parts, 
the two systems are examined to determine which model they fit.  

A. The United States 

In the United States, deterrence is favored over compensation but 
compensation remains an important objective. This is a result of the 
combined effect of three doctrines—antitrust injury, antitrust standing, 
and the availability of treble damages.17 An antitrust injury is the type of 
injury the antitrust laws are designed to prevent. This limitation results 
from the statutory requirement that damages only be awarded to those 
injured “by reason” of activities forbidden by the antitrust laws.18 The 
seminal case is Brunswick Corp. v. Pueblo Bowl-O-Mat.19 In that case 
the plaintiff, an operator of bowling alleys, challenged the acquisition of 
a competing but failing bowling alley by an upstream supplier arguing 
that it was an unlawful merger.  

The Supreme Court, in ruling that the plaintiff had not suffered 
antitrust injury, did not address the merits of the claim. Instead, the 
                                                                                                                      
 15.  Consumer surplus is a measure of the benefit to the consumer of buying an item. It is 
the difference between the amount paid and the most the consumer would be willing to play. For 
a market, the total consumer surplus is the sum of the consumer surpluses associated with all 
sales. 
 16.  Any public enforcement action automatically means that there has been harm and, 
thus, the need for compensation.  
 17.  See generally E. Thomas Sullivan & Jeffrey L. Harrison, UNDERSTANDING 
ANTITRUST AND ITS ECONOMIC IMPLICATIONS 49–68 (6th ed. 2014). 
 18.  The language is from Section 4 of the Clayton Act. 15 U.S.C. § 15. 
 19.  Brunswick Corp. v. Pueblo Bowl-O-Mat, 429 U.S. 477, 488 (1977). 
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plaintiff was ruled, in effect, “ineligible.”20 The plaintiff’s goal in 
invoking the antitrust laws was to advance its desire to gain market 
power. The harm from the merger—the inability of the plaintiff to 
become a monopolist itself—was not “antitrust injury.” This is not to 
say the merger would not ultimately be anticompetitive. That question 
was not addressed. Instead, the plaintiff’s injury was not linked to the 
possibility of a less competitive market. The antitrust injury requirement 
is one way in which U.S. law deviates significantly from the pure 
“bounty hunter” model.21 

The second requirement—standing—is that the plaintiff must not be 
too remotely affected by the anticompetitive act.22 While the injury 
requirement can be viewed as a straight-forward interpretation of the 
“by reason of” language of the relevant legislation, the standing 
requirement is a bit more nebulous and probably more clearly reflects 
judicial philosophy with respect to the proper level of private antitrust 
enforcement and its purpose. The standard has been interpreted to mean 
that an eligible plaintiff must be an efficient enforcer of the antitrust 
laws. What this means precisely cannot be determined. Important 
elements include how directly the impact is felt and the likelihood that 
the plaintiff or plaintiffs are in the best position to advance the 
procompetitive goals of the antitrust laws.23 For example, a buyer or 
seller may have suffered antitrust injury but only as a result of an action 
that took place several layers above or below the victim in the chain of 
distribution. That party may have suffered relatively small damages and 
it would be quite challenging to establish what the actual measure of 
damages is. This plaintiff would not be viewed as the best private party 
to advance the goals of the antitrust laws. 

The doctrines of antitrust injury and standing developed 
independently and in a common law like fashion. They have both been 
revisited and refined over the last four decades.24 Today, it is accurate to 
say that in order to have antitrust standing one must have suffered an 
antitrust injury. Conversely, not all those suffering antitrust injury have 
antitrust standing. It is important to note a third standard that influences 
the eligibility issue in certain cases. It fits most logically under the 
concept of antitrust standing but, because of the sequence in which the 
U.S. Supreme Court decided the relevant cases, it was not officially 

                                                                                                                      
 20.  Id. at 489. 
 21.  The bounty hunter model would be one that brought any violator of the antitrust laws 
“to justice” regardless of the impact on that party. 
 22.  See Sullivan & Harrison, supra note 17, at 53–55. 
 23.  See Associated Gen. Contractors v. Calif. State Council of Carpenters, 459 U.S. 519, 
541–42 (1983).  
 24.  See Roger D. Blair & Jeffrey L. Harrison, Reexamining the Role of Illinois Brick in 
Modern Antitrust Standing Analysis, 68 GEO. WASH. L. REV. 1 (1999). 



2014] THE LAW AND ECONOMICS OF (FUNCTIONAL) ANTITRUST STANDING  277 
 

viewed as a standing decision. The issue involves the eligibility of those 
who purchase from those who have paid supracompetitive prices due to 
collusion of their suppliers. Specifically, if a firm buys from another 
firm that itself buys from upstream firms that are price fixing, can that 
indirect purchaser collect damages based on the amount of the 
overcharge25 that is passed through by the firm from which it 
purchased? The U.S. Supreme Court, in Illinois Brick Co. v. Illinois,26 
answered that indirect purchasers may not recover. As already noted, 
the decision was made before modern injury and standing doctrines 
became focused. A more modern interpretation of the policy is that 
indirect purchasers from price fixing firms have suffered antitrust injury 
but ultimately do not have standing.  

The direct/indirect purchaser standards, like standing more 
generally, do not necessarily flow from the U.S. antitrust statutes but 
reflect judicial efforts to answer questions left open by that legislation. 
Although these doctrines are relatively well developed in U.S. antitrust 
law, there are important nuances that should not be missed. First, the 
fact that a party may lack standing or may not have suffered an antitrust 
injury does not involve the question of whether there has been a 
substantive violation of the antitrust laws. For example, as already 
noted, in the leading antitrust injury case, Brunswick Corp. v. Pueblo 
Bowl-O-Mat,27 the Court did not reach the issue of whether 
anticompetitive actions had occurred. Instead, in an injury inquiry, a 
court examines the plaintiff’s theory of how it was injured individually 
and if that injury is the type the antitrust laws are designed to avoid. If 
not, the inquiry stops. A ruling that a party does not have standing 
creates the risk of an under-enforcement error. A ruling that a party does 
have standing does not, however, create the risk of over-enforcement 
since that party must still demonstrate a substantive violation.  

A final element that complements the ideas of standing and antitrust 
injury is the availability of treble damages.28 In effect, plaintiffs 
demonstrating damages recover that amount multiplied by three. The 
importance of this can be understood by noting the simple cost/benefit 
analysis of the decision to pursue an antitrust action. The probability of 
prevailing in any antitrust action is less than 100%. This means that if 
the only damages recoverable are equal to the actual harm the expected 
recovery is always less that the amount of harm. More importantly, the 
expected loss to the defendant will also be less that the harm caused. A 
regime of single damages discourages private enforcement efforts and 
                                                                                                                      
 25.  The overcharge is the difference between the price charged by the price fixing firms 
and that charged in the absence of price fixing. 
 26.  Illinois Brick Co. v. Illinois, 431 U. S. 720 (1977). 
 27.  Brunswick Corp. v. Pueblo Bowl-O-Mat, 429 U.S. 488 (1977). 
 28.  15 U.S.C. § 15.  
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increases the profitability of engaging in anticompetitive activities.  
When all of these factors are combined, the U.S. system is more 

deterrence centered than compensation centered. This is principally a 
consequence of a relatively narrow standard with regard to standing 
particularly in the form of excluding indirect purchasers. A focus on 
compensation, as noted earlier, is one that attempts to return those 
harmed to the ex-ante status quo. In its fullest form, it requires tracing 
the impact of the anticompetitive harm through layers of buyers and 
sellers. For example, a horizontal agreement on the price of a raw 
material may have an impact on manufacturers of a product, as well as 
its wholesalers, retailers and final customers. More importantly it would 
require that defendants be allowed to employ a pass on defense. If this 
were not the case, there would be overcompensation. On the other hand, 
a focus on deterrence means that it is important to have at least one 
highly motivated plaintiff who has much to gain from a successful 
action whether or not that gain is equal to the actual loss suffered. This 
means disallowing a pass on defense and adding a punitive element. It is 
important to note, however, that there is no empirical reason to believe 
that deterrence means compensation goals are not largely met in the 
sense that the harms to be compensated do not occur in the first place. 

An excellent example of how the deterrence and compensation 
policies interact is Illinois Brick.29 A compensation function would have 
likely meant allowing indirect purchasers to recover. This too could 
potentially reduce the damages paid since the impact as one goes the 
through the chain of distribution likely decreases along with the ease of 
demonstrating the amount of actual loss. A policy of no indirect action, 
when coupled with the disallowance of a pass on defense means one set 
of directly affected plaintiffs will have the maximum incentive to bring 
an action. This is not entirely inconsistent with compensation but it 
relegates compensation to a secondary concern. On the other hand, 
exposure to treble damages may mean aggressive private action by 
those directly affected and, in a sense, protect downstream purchasers 
from harm. 

B. The European Union 

A comparison of the U.S. and E.U. standards with respect to injury, 
standing, and damages cannot be a straightforward one in part because 
private enforcement in the European Union is still relatively infrequent 
and the doctrines are considerably less stable than in the United States.30 
                                                                                                                      
 29.  Illinois Brick Co., 431 U.S. at 720. 
 30.  See generally Sittenreich, supra note 4; Ingrid Gubbay & David Romain, Plaintiff 
Recovery Actions, EUR. ANTITRUST REV. (2011); David Romain & Ingrid Gubbay, Competition 
Claims: Uneven Progress, Still, 2001 EUR. ANTITRUST REV. 47; John Pheasant, Damages 
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Private antitrust actions must be brought in national courts. The issues 
of standing and injury are generally regarded as procedural, and each 
national court’s procedural rules govern. These rules often differ from 
nation to nation.31 In addition, the distinction between standing and 
“functional standing” is especially important. Even the most liberal 
notions of standing do not translate into functional standing if financial 
incentives are absent. This means the regimes could be very much alike 
with respect to standing and injury but overall be very different with 
respect to private enforcement generally.  

A good place to start in attempting to understand the lack of clarity 
and the limitations in the European Union with respect to private actions 
is Courage v. Crehan,32 the case most responsible for initiating greater 
interest in private actions. The court in that case wrote that enforcement 
“must be open to any individual to claim damages for loss caused to 
him by a contract or by conduct liable to restrict or distort 
competition.”33 The “any individual” wording strongly suggests a broad 
notion of standing and “caused to him” is consistent with a 
compensation goal. That theme is reflected in the 2008 White Paper34 
which includes a number of specific proposals designed to facilitate an 
increase in private actions. The White Paper clearly focuses on 
“compensation” as the primary goal of private actions.35 Thus, plaintiffs 
should “receive full compensation of the real value of the loss 
suffered.”36 In addition, “[f]ull compensation is the . . . first and 
foremost guiding principle.”37 The drafters of the White Paper do 
observe that greater compensation will mean a greater level of 
deterrence but any real effort to include a deterrence element to private 
enforcement is undercut by a continued reluctance to allow for punitive 
damages or contingent fee arrangements. Interestingly, the White Paper 
deviated from the Green Paper38 created three years earlier, by dropping 

                                                                                                                      
Actions for Breach of Antitrust Rules: The European Commission’s Green Paper, 27 EUR. 
COMPETITION L. REV. 367 (2006); Thomas Rouhette, The Availability of Punitive Damages in 
Europe: A Growing Trend or a Non Existent Concept, 74 DEF. COUNSEL J. 320 (2007).  
 31.  Christopher J. Cook, Private Enforcement of E.U. Competition Law in Member State 
Courts: Experience to Date and Path Ahead, 4 COMPETITION POL’Y INT’L 3 (2008). 
 32.  Case C-453-/99, Courage v. Crehan [2001] ECR I-6297. 
 33.  European Commission 2008, White Paper on Damage Claims for Breach of EC 
Antitrust Rules, COM 165 final [hereinafter White Paper]. See generally Tim Reher, The 
Commission's White Paper on Damages Actions for Breach of the EC Antitrust Rules, 2009 
EUR. ANTITRUST REV. 38 (2009).  
 34.  White Paper, supra note 33, at 2. 
 35.  Id. at 7 (emphasis added). 
 36.  Id. at 3. 
 37.  Id. 
 38.  European Commission 2005, Green Paper on Damages for Breach of the EC Antitrust 
Rules, COM 672 final [hereinafter Green Paper]. 
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a proposal for punitive damages. In effect, the European Union opts to 
rely on public enforcement as the principal deterrence instrument39 and, 
as noted earlier, this can have what might be viewed as an ex ante 
compensation effect.40 Whether this is a realistic expectation is another 
matter. Nevertheless, when compared to the United States, the European 
Union has opted to use private actions almost exclusively for 
compensation.  

One of the stickier issues that falls within the discussion of 
compensation and deterrence is the availability of a pass on defense. 
The 2006 Green Paper suggests a variety of options for dealing with the 
direct/indirect purchaser problem, including both allowing and not 
allowing the pass on defense.41 The more recent White Paper is more 
specific and proposes that defendants (infringers) be permitted to apply 
a “passing on” defense42 and plaintiffs may make offensive use of the 
pass on theory. It is important to remember, though, that these 
statements do not ensure compliance by national courts. Nevertheless, 
in theory, a fully developed compensation approach would mean that 
defendants who were able to show that plaintiffs had passed 
overcharges onto downstream purchasers43 would be able to deduct 
those amounts from an award. Otherwise, there would be 
overcompensation. The impact of this deviation from U.S. policy is to 
increase the compensation goal of private actions while decreasing the 
deterrence goal. Indeed, one of the arguments for compensation over 
deterrence is the express desire not to become like the United States.44 
All of these themes are found in the more recent 2013 Proposal45 which 
does increase the possibility of national uniformity but still lacks the 
critical element of providing a significant financial incentive. 

One interesting lack of clarity is raised by the decision in Courage 
and relates to the notion of antitrust injury. A literal interpretation of the 
wording in Courage allows an action by someone injured as the result 
of a market “distortion.” Whether “distortion” is the same as movement 
from more competitive to less competitive conditions is not clear. 
Veljko Milutinovic offers the example of a situation in which small 
competitors collude to compete more effectively against a dominant 

                                                                                                                      
 39.  See Sittenreich, supra note 4; Woulter P.J Wils, The Relationship Between Public 
Antitrust Enforcement and Private Actions for Damages, 32 WORLD COMPETITION 2 (2009).  
 40.  See supra text accompanying notes 16–18.  
 41.  Green Paper, supra note 38. 
 42.  White Paper, supra note 33. 
43 In addition, if downstream purchasers were permitted to act as plaintiffs, the amount of 
overcharge they passed on would be deductible. 
 44.  VELJKO MILUTINOVIC, THE “RIGHT TO DAMAGES” UNDER E.U. COMPETITION LAW 
(Amsterdam, Netherlands: Wolters Kluwer 2010). 
 45.  See “Proposal,” supra note 3.  
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firm.46 Suppose the dominant firm then brings a private action against 
the colluding firms. In the United States there would be antitrust injury 
questions, if not a clear resolution, because the goal of the dominant 
firm would be to use the antitrust laws to decrease competition. In the 
European Union, however, the dominant firm may be viewed as having 
suffered antitrust injury as a result of a market distortion. At least at this 
point, there is no legislative authority like that in the United States that 
would further define the kind of injury that must be suffered before the 
antitrust laws can be invoked.  

There can be little doubt that at the highest levels, E.U. officials and 
agencies intend to increase private antitrust actions. Recent discussions, 
however, suggest this urging has not been successful as an overall 
matter.47 Moreover, it appears that any thought that private antitrust 
actions will increase substantially is optimistic. Private actions are risky 
especially in the absence of contingent fees and punitive damages.48 
Added to this are indications that increased standing for private parties 
will be accompanied by a pass on defense and the offensive use of the 
pass on rationale.  

C. A Comparison 

Although E.U. and U.S. policies with respect to standing, injury, and 
indirect purchases can be viewed at different stages of development, 
there are probably more important policy considerations at work. These 
policy considerations result in a nearly opposite approach to private 
actions. In the United States at one level, private enforcement has been 
designed to be deterrent-oriented and to encourage private actions. Yet, 
at the same time, the impact of court decisions has been to make the 
system far less open to plaintiffs. It does not appear to be by accident 
that at the same time the U.S. Supreme Court was decreasing the scope 
                                                                                                                      
 46.  MILUTINOVOC, supra note 44, at 232–33. 
 47.  See Rizzuto, supra note 4; Gubbay & Romain, supra note 30. This may be changing 
with the 2013 release of the Proposal for a Directive of the European Parliament and of the 
Counsel, but this is far from obvious. See Valentine Mercea, “The Private Enforcement of 
Competition Rules in the E.U. – A New Starting Line?” Competition Policy International, 
https://www.competitionpolicyinternational.com/assets/Uploads/EUAugust.pdf (last visited, 
Jan. 28. 2014); Daniele Calisti & Luke Haasbeek, The Proposal for a Directive on Antitrust 
Damages Actions: The European Commission Sets the Stage for Private Enforcement in the 
European Union, COMPETITION POL’Y INT’L, Aug. 12, 2013, 
https://www.competitionpolicyinternational. com/the-proposal-for-a-directive-on-antitrust-
damages-actions-the-european-commission-sets-th e-stage-for-private-enforcement-in-the-
european-union/ (last visited Jan. 28, 2014). 
 48.  See Tim Reher, The Commission’s White Paper on Damages Actions for Breach of 
the EC Antitrust Rules, 2009 EUROPEAN ANTITRUST REV. 38 (2009); Monique Hazelhorst, 
Private Enforcement of E.U. Competition Law: Why Punitive Damages are a Step Too Far, 
2010 ECONOMIC REV. OF PRIVATE LAW 757 (2010).  
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of the substantive reach of the U.S. antitrust laws in order to focus on 
economic efficiency and consumer welfare, it was also narrowing the 
range of possible plaintiffs.49 Considered together, the effect of these 
two changes was to decrease the likelihood of so-called false positive—
practices incorrectly labeled as anticompetitive. Nevertheless, there are 
powerful incentives for private parties to bring antitrust actions in the 
United States and these incentives further the compensation function as 
well. 

In the United States, defendants may not subtract from the 
overcharge amounts passed on to the customers of the plaintiff. In all 
likelihood this means overcompensation for direct purchases but also 
means a significant deviation from a compensation model since indirect 
purchasers may not recover for overcharges passed on. It is also worth 
noting that indirect purchasers to whom the overcharge is passed on 
may themselves be sellers. If they raise prices and therefore sell less the 
consequence is a loss in profits. This decline in profit is also not 
recoverable. 

In the European Union, a far different dynamic is in play. There 
seems to be a general desire to rely on public enforcement as a source of 
deterrence. If deterrence is sufficiently high, compensation becomes a 
secondary problem. Nevertheless the policy trend, if not the reality, has 
been to increase the availability of compensation to private parties. 
Because damages are limited to single damages, this movement, if 
successful will have little impact on deterrence since, if left to private 
actions alone, the net effect of anticompetitive activities may be profit 
maximizing for firms engaged in those activities. Paradoxically, the 
increase in the availability of private actions may not increase 
“functional standing” or have the desired impact on compensation.  

III. ECONOMIC MODELS50 

Basic economic models illustrate that the antitrust remedies available 
in the United States are not compensatory and they also illustrate what 
would be compensatory. Compensation, though, is at best an ideal. As 
explained here, even a moderately comprehensive effort to compensate 
in the absence of punitive damages and the ability to aggregate claims is 
likely to fail. The three models below are explained in the text with a 
more formal presentation found in the margins. 

                                                                                                                      
 49.  See Sullivan & Harrison, supra note 17, at 240–45. 
 50.  Much of the following can be understood without a complete understanding of the 
economic models. Readers should be able to follow the logic.  
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A. Model 1: Price Fixing and Consumers 

In Model 1, price fixing firms are selling to consumers. The 
important feature of this model is that buyers do not resell. U.S. law 
allows a recovery for “three-fold” the damages suffered. In the typical 
price fixing case this means three times the overcharge51 per unit 
multiplied by the number of units purchased during the period of price 
fixing.52 It is important to note that the ability to raise prices must be 
accompanied by a decrease in output or supply. Thus, suppose 
consumers are buying 5000 units at $3. Due to price fixing the price 
increases to $4 and only 4000 units are sold. In the United States, the 
measure of damages would be the $1 overcharge times the 4000 units 
purchased. Of course, no consumer is likely to litigate over $1 per unit 
but in a class action with larger amounts involved and damages tripled 
private enforcement might well occur.  

On the other hand, leaving out damages associated with the 1000 
fewer units sold is a much bigger problem. These former buyers do not 
have standing. Precisely how one calculates the damages to consumers 
who stop purchasing a product is not entirely clear. Technically, they 
lose what economists label consumer surplus. Consumer surplus is the 
difference between what is paid for the product and the most the 
consumer is willing to pay. One could think of it as a psychic profit 
associated with the purchase. Because this damage is associated with a 
hypothetical transaction giving rise to a psychic benefit, it is very 
difficult to determine. Consequently the U.S. remedy falls well short of 
compensation. This may not be important if the threat of suit by those 
who do purchase is a serious enough deterrent but this may or may not 
be the case. 

In the European Union, overcharge is also the measure of damages. 
The recovery is equal to single damages, meaning that any deterrent 
effect is very diluted. To understand this concept, it is important to 
recall that an action which only allows plaintiffs to recoup the gains of 
defendants associated with price fixing is one that invites illegal 
activity. The reasoning is that the probability of recovery is less than 
100% and the expected amount recouped would be less than that 
illegally taken. On balance price fixing would be profitable in the long 
run. If the damages suffered by those no longer purchasing were added 
to those of buyers continuing to purchase, the possible total recovery 
could exceed the gains to those in violation and enhance the deterrent 
                                                                                                                      
 51.  The evolution of the “overcharge” measure of damages has been examined 
elsewhere. Jeffrey L. Harrison, The Lost Profits Measure of Damages in Price 
Enhancement Cases, 64 MINN. L. REV. 751, 753, 770–72 (1980). 
 52.  Consumer damages are often very low on a consumer by consumer basis. Thus, the 
availability of collective redress in the form of class actions is critical for functional standing.  
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effect. In reality, though, in the absence of an ability to combine claims 
and the difficulty of quantifying lost consumer surplus mean the 
probability of private actions by consumers in the European Union for 
compensation or deterrence purposes is very low.53 Standing, while 
broadly defined, cannot be regarded as functional. 

B. Model 2: Price Fixing to Those Reselling 

The analysis is considerably more complex when the purchaser from 
those fixing prices is itself reselling.54 In this case, the direct victim is 
the purchaser of what is called an “intermediate good.”55 The good 
purchased may be resold to consumers or combined with other inputs to 
produce a different good which is passed down the chain of distribution 
to be transformed by downstream firms. As a consequence of the price 
increase two things happen: The purchaser of the intermediate good 
decreases the units purchased; because it now purchases less at a higher 
cost, it produces less and raises its own prices. 

In terms of actual harm, the purchasing firm, now paying more for 
inputs and selling less, is actually harmed by a decrease in profit. Since 
prices increase, those buying from that firm are also injured. They pay 

                                                                                                                      
 53.  In more formal language, the prices charged in a market in which purchases are made 
by consumers without price fixing collusion is compared to one in which price fixing exists. In 
Figure 1 in the Appendix, before collusion, the price is P1 and the quantity purchased is Q1. The 
consumer surplus enjoyed by buyers is the area of triangle P1AR. Using the standard model, if 
price fixing results in an elevation of price to P2, quantity purchased will decline to Q2. Now 
consumer surplus is P2BR. It has been decreased by the area P1P2BA. In the typical antitrust 
case, the amount recovered by the affected consumers would be the area P1P2BC. The area 
P1P2BC is not, however, the same as the total loss to consumers. It leaves out the area ABC, 
which is the loss to consumers no longer buying the product. As noted above, one might excuse 
the U.S. system because it does not purport to be primarily aimed at compensation. For the 
European Union, however, this is a failure to achieve the stated policy goals.  
 54.  In this particular case, it is assumed the resale takes place under imperfectly 
competitive conditions.  
 55.  In Figure 2 (Appendix 1), D represents the demand that firm faces for its output. For 
purposes of simplicity, it is assumed that marginal cost and variable cost are the same and equal 
to C1. It is also assumed that one unit of input translates to one unit of output. Following 
standard microeconomic theory, the firm sells where its marginal cost and marginal revenue 
intersect. In the case of C1, this is at Q1. The price charged is the highest consistent with that 
level of output. Here that price is P1. Now suppose, due to the collusion of suppliers, the 
average cost and marginal cost curve increase to C2. Again, applying the standard analysis, the 
new profit maximizing quantity is Q2 and the profit maximizing price is P2. At this point it is 
useful to note two possible measures of damages. The overcharge, as in the consumer model, is 
the difference between C1 and C2 and the total recognized damage is the area of rectangle 
C1C2DE. On the other hand, the actual harm suffered is lost profits. Prior to the price fixing, the 
profit, including contributions to overhead, was C1P1BF. After price fixing, profit has declined 
to C2P2AD. There seems to be little question that an actual compensatory award for the direct 
purchaser would be C1P1BF-C2P2AD.  
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more for the good and they too purchase less from the direct buyers and 
their profits decline.56 In fact, if there are several firms in the chain of 
distribution, all of them may be negatively affected. Less obvious is the 
impact on firms that supply the price fixing firms. Firms fixing prices 
produce less as a result of having raised their own prices and therefore 
buy less of other inputs for their suppliers. This means these upstream 
suppliers are also damaged. 

In the United States, purchasers from the price fixing firm may 
recover the amount of the overcharge times three. Those parties are the 
only ones with standing and the only ones that stand to recover even 
though actual harm can go up and down the chain of production and 
distribution. Even if directly purchasing firms pass part of the 
overcharge to their customers, they collect the full amount of the 
overcharge. Downstream firms may not recover even if they do pay 
more for the good or suffer a decrease in profits. In other words, there is 
no defensive or offensive use of the pass on theory. This simplifies 
things but means compensation is unlikely. Again, though, 
compensation is not the goal of U.S. antitrust law.  

In the European Union all of this would be treated quite differently. 
Under the White Paper proposal, standing would evidently extend well 
beyond the directly affected purchasers. In order to facilitate the ability 
of remote purchasers to recover damages, the White Paper recommends 
that they be armed with a rebuttable presumption that the “illegal 
overcharge was passed onto them in its entirety.” Even further, one of 
the leading cases on the issue of damages, Manfredi v. Lloyd Adriatico 
Assicurazioni SpA, notes that “it follows from the principle of 
effectiveness and the right of any individual to seek compensation for 
loss caused by a contract or by conduct liable to restrict or distort 
competition that injured persons must be able to seek compensation not 
only for actual loss (damnum emergens) but also for loss of profit 
(lucrum cessans) plus interest.”57 Thus, in theory, a truly compensatory 
model could stretch as far up and down the chain of distribution as 
possible.  

As in the prior model, the E.U. standard with respect to standing is 
broad but is not functional. It is unlikely to be of consequence with 
respect to deterrence, which is expected, but it almost certainly will fall 
short as far as compensation. Again, it is a matter of costs and benefits 
from the perspective of those who are harmed. In the absence of 
punitive damages, the maximum recovered is equal to actual harm but 
the expected recovery is far less. Plaintiffs would be engaged in a 

                                                                                                                      
 56.  These purchasers could be consumers, in which case they suffer a decrease in 
consumer surplus.  

 57.  Manfredi v. Lloyd Adriatico Assicurazioni SpA, [2006] E.C.R. 1-6619. 



286 FLORIDA JOURNAL OF INTERNATIONAL LAW [Vol. 26 
 

difficult process of tracing damages through layers of distribution with 
each one perhaps finding that its own damages is but a tiny sliver of all 
the damages caused. And, since the tiny slivers cannot be joined into a 
class action, the probability of actual compensation drops further. 
Interestingly, there seems to be no reason to believe that the goal of 
compensation would be achieved in the proposed E.U. system, which 
focuses on compensation, than the U.S. system which does not.  

C. Model 3: Monopsony Power and Collusion on the Buying 
Side of the Market 

A very similar analysis to the one described above can be applied to 
collusion on the buying side of the market. When buyers collude to 
achieve lower prices from suppliers they exert what is called 
“monopsony” power.58 Typically, when one thinks of buying power it 
involves the purchase of labor.59 The condition can and does exist at 
every level of the production and distribution chain and affects a great 
variety of inputs.60 What makes the analysis a bit confusing are the 
questions of why antitrust policy should oppose the use of buying power 
and, if so, who has standing. The substantive question of why oppose 
the use of buying power flows from the fact that those with buying 
power seek to lower prices. Lower prices, one might reason, leads to 
lower costs of production throughout the chain of production and 
distribution, eventually benefitting consumers. The problem with this 
analysis can be understood fairly easily. When firms collude to force 
suppliers to charge lower prices, suppliers will sell lower amounts. 
When lower amounts are supplied, the buyers then produce less of their 
own output. It is basic economics that lower amounts supplied lead to 
higher costs. In other words, buying pressure to achieve lower prices 
does not mean customers of those applying that pressure ultimately 
benefit.61 

It is easy to understand the difference between harm caused and 
compensation if one thinks of the monopsony as the mirror image of the 
two models described above.62 In the United States, plaintiffs—in this 
                                                                                                                      
 58.  For a complete discussion of the monopsony problem, see ROGER D. BLAIR & 
JEFFREY L. HARRISON, MONOPSONY IN LAW AND ECONOMICS (2010). 
 59.  An example would be a so-called company town in which there is but one employer 
(buyer) of labor. 
 60.  BLAIR & HARRISON, supra note 58, at 1–15. 
 61.  Id. at 48. 
 62.  The more formal analysis is as follows: demand for the input is determined by how 
profitable it is for a firm to purchase and use an additional unit of the input. This is marginal 
revenue product (MRP). See Figure 3, Appendix 1. Demand and supply intersect at Q1. The 
price for the input in this competitive market is P1. If buyers collude, they no longer accept the 
market determined price but set the price. This means comparing the profitability of each 
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case sellers faced by powerful buyers—are typically entitled to what 
can be viewed as the “undercharge” times the number of units that they 
sell at the lower price. The undercharge is the difference between the 
price that would have been charged but for the collusion on the buying 
side of the market and the price actually charged. Again this difference 
is multiplied by the units actually bought and sold. The problem is that 
some units that were bought and sold before price fixing are no longer 
sold. These units were profitable to the seller but they do not lead to a 
recovery. In effect, the undercharge measure is not compensatory and in 
the United States it is not intended to be.  

It is important to note that the harm is not just that suffered by the 
sellers to the price fixing firms. Because those sellers now sell less, they 
are likely to purchase less of whatever inputs they require in their 
production process. Thus, suppliers to the direct victims are worse off. 
Plus, since the firms fixing prices sell less and raise their own prices, the 
impact is also felt down the chain of distribution. All of this would be 
accounted for if the system aims to be fully compensatory. 

The monopsony problem is a relatively new one to U.S. courts and 
antitrust officials.63 In the European Union there appears to be even less 
consideration of monopsony, and it poses many complex problems 
nearly all of which mean the compensation ideal is unrealistic. For 
example, a compensatory system would presumably include allowances 
for pass throughs. Thus, if a firm forced to sell at a lower price can 
somehow then exact a lower price from its suppliers this would have to 
be accounted for. And again, all those negatively affected up and down 
the supply chain would have to demonstrate how their profits were 
impacted by a price fixing arrangement among firms that could be 
several tiers removed. Obviously, this is a virtually insurmountable task 
and one made riskier by the absence of punitive damages and ability to 
aggregate claims.  

                                                                                                                      
additional unit of input purchased with its marginal cost or marginal factor cost. For all units out 
to Q2, the marginal revenue product exceeds the marginal factor cost. This net gain ends at Q2, 
which is now the profit maximizing level of input purchases. The price is set at the lowest price 
consistent with obtaining Q2 units of input or P2. The difference in the price paid per unit after 
collusion is P2-P1. The quantity sold is Q2. Thus, the measure of damages is P2-P1(Q2), or the 
area P1P2AB. Depending on the status in direct sellers, this amount may be allocated among 
plaintiffs at two or more levels. The actual harm resulting from monopsony power is the area 
P1P2CA. This measure accounts for the impact of sellers who decrease sales as a result of the 
lower price. 
 63.  The first mention of monopsony power by the U.S. Supreme Court is found in In re 
Permian Basin Area Rate Cases. 390 U.S. 747, 795 n.61 (1968). Although responding to 
monopsony antitrust issues at earlier dates, the Court’s most comprehensive treatment is 
Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co., Inc., 549 U.S. 312 (2007).  
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IX. CONCLUSIONS 

A comparison of U.S. and E.U. standards with respect to antitrust 
injury and antitrust standing is only meaningful in the context of the 
goals of the two systems of antitrust. Even in that broader context the 
process is difficult and broad conclusions risky because the relevance of 
private antitrust actions in the European Union has yet to be determined. 
Although there are expressions in favor of a substantial expansion, there 
are significant barriers. 

Although each system of private enforcement is concerned at some 
level with both deterrence and compensation, when faced with 
choosing, the United States favors a deterrence goal while the European 
Union favors a compensation goal. There is probably little difference in 
the antitrust injury requirement between the jurisdictions. On the other 
hand, the European Union appears to have a more liberal standard with 
respect to standing. This is, in part, a result of its emphasis on 
compensation. 

Ironically, the United States may, at least in the context of private 
actions, do a better job with respect to both deterrence and 
compensation. The key here is not standing and injury but the ability to 
aggregate claims and the availability of punitive damages. To 
understand the compensation point it is important to note that 
compensation is not necessary if deterrence is successful. Thus, in the 
United States, with a more powerful system of private enforcement, 
there is what might be called the ex ante effect of ensuring the harm 
does occur in the first place. In effect, treble damages have two results. 
They create an important incentive for private parties to initiate private 
actions. Second, that threat and the deterrence it provides can mean 
there are fewer instances in which compensation would be called for.  

The European Union appears to occupy what might be called a no 
man’s land with respect to private enforcement. As it currently stands, 
private actions are unlikely to have an important compensatory or 
deterrent effect. The reasons are clear. First, many of the remedies in the 
European Union have a disgorgement quality. The worst case outcome 
for colluding firms may be simply to return the unlawful gains. If the 
probability of detection and liability is less than one, it is in the interest 
of firms to collude. Second, even when damages are calculated as lost 
profits, those deserving of compensation may react to small recoveries. 
This tendency may be offset by increased criminalization or public 
enforcement, but the announced goals at this point are compensation 
oriented and that goal is likely unattainable under current functional 
standing requirements. 
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I. PRELUDE 

A. Speaking of Speech 

All human beings cherish the freedom to speak honestly, and no 
person feels fully human when this freedom is denied. This rule 
holds for all nations, all ethnic groups, and all times and places. No 
one can truthfully say that Chinese people are any different—that 
they somehow do not want to tell the truth, or want only to tell a 
part of it. Right now, I dare say, my fellow Chinese are at work 
telling the truth—in Yuyuan Park in Beijing, at the foot of Mount 
Yu in my hometown of Changshu, and in countless other nooks in 
China where ordinary people have determined that they can speak 
their minds without incurring disaster.1 

Freedom of speech is the most important right persons have in nations 
claiming to be democratic, respect human rights, and follow the rule of 
law. Other rights matter little without it. For example, if a government 
imposes an agricultural policy that causes a colossal famine and ordinary 
citizens lack freedom of speech to expose and stop it, then whatever 
economic or subsistence rights those citizens have are negated by this 
lack.2 Such a tragedy befell the People’s Republic of China (PRC) from 
                                                                                                                      
 1.  Quote by China-based human rights activist Jiang Qisheng. It is from a statement he 
wrote accepting the 2003 Spirit of Freedom Award of the Independent Federation of Chinese 
Students and Scholars after spending four years in prison for commemorating victims of the 1989 
Beijing massacre. A friend read it aloud in front of the Chinese embassy in Washington, D.C. Jiang 
Qisheng, On Leaving a Chinese Prison (Perry Link trans.), N.Y. REV. BOOKS, July 17, 2003, at 
49, available at http://www.nybooks.com/articles/archives/2003/jul/17/on-leaving-a-chinese-
prison/. Jiang later became one of the original 303 signers [along with Liu Junning, infra notes 14, 
101; jailed 2010 Nobel Peace laureate Liu Xiaobo, infra notes 14, 69, 75, 98, 99, 101; Dai Qing, 
infra notes 15, 50; Yu Jie, infra note 18; He Weifang, infra notes 34, 67, 101; Tsering Woeser, 
infra notes 79, 103; Pu Zhiqiang, infra note 88] of  “Charter 08” and released his own report on 
the 1989 Beijing massacre. Human Rights in China, Charter 08, Dec. 9, 2008, 
http://www.hrichina.org/en/content/238; Human Rights in China, Independent Report on June 
Fourth Victims: A Directory of 195 Killed and More Than 800 Imprisoned, June 3, 2010, 
http://www.hrichina.org/en/content/406. 
 2.  Hu Ping, Freedom of Speech is the Foremost Human Right (1998), in THE CHINESE 
HUMAN RIGHTS READER: DOCUMENTS AND COMMENTARY 1900–2000, at 423, 429–30 
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1958 to 1962 when an estimated 30–45 million people starved to death 
during the Great Leap Forward.3 

So what exactly is freedom of speech? Black’s Law Dictionary defines 
it as “[t]he right to express one’s thoughts and opinions without 
governmental restriction . . .”4 And Article 19 of the United Nations’ 
1948 Universal Declaration of Human Rights, a document that China 
helped write, states that “[e]veryone has the right to freedom of opinion 
and expression; this right includes freedom to hold opinions without 
interference and to seek, receive and impart information and ideas 
through any media and regardless of frontiers.”5 Free speech, however, is 
                                                                                                                      
(Stephen C. Angle & Marina Svensson eds., 2001). See also QIANFAN ZHANG, THE 
CONSTITUTION OF CHINA: A CONTEXTUAL ANALYSIS 226 (2012) (explaining how free-speech 
suppression exacerbated both a famine followed by a baby boom in late 1950s-early 1970s China); 
AMARTYA SEN, DEVELOPMENT AS FREEDOM 180–82 (2000) (discussing incentives, information, 
and the prevention of famines). But see Info. Office of the State Council of the People’s Republic 
of China, White Paper on Human Rights in China, Nov. 1991, pt. I, http://www.china.org.cn/e-
white/7/index.htm (arguing that the right to subsistence is the most important human right); Info. 
Office of the State Council of the People’s Republic of China, National Human Rights Action 
Plan of China (2012–2015), June 11, 2012, pt. I, http://www.china.org.cn/government 
/whitepaper/node_7156850.htm (stating that priority will keep being given to protecting people’s 
subsistence and development rights). 
 3.  See generally YANG JISHENG, TOMBSTONE: THE GREAT CHINESE FAMINE, 1958–
1962 (Edward Friedman et al. eds., Stacy Mosher & Guo Jian trans., 2012); THE GREAT FAMINE 
IN CHINA, 1958–1962: A DOCUMENTARY HISTORY (Zhou Xun ed., 2012); FRANK DIKÖTTER, 
MAO’S GREAT FAMINE: THE HISTORY OF CHINA’S MOST DEVASTATING CATASTROPHE, 1958–
1962 (2010); JASPER BECKER, HUNGRY GHOSTS: MAO’S SECRET FAMINE (1998). No matter 
whether 30 or 45 million people starved to death, this famine was last century’s deadliest human-
made famine and, writes sinologist W.J.F. Jenner, perhaps the biggest ever. THE TYRANNY OF 
HISTORY: THE ROOTS OF CHINA’S CRISIS 70 (1994). See also SEN, supra note 2, at 43. But see 
Chris Buckley, Milder Accounts of Hardships Under Mao Arise as His Birthday Nears, N.Y. 
TIMES, Oct. 17, 2013, at A8 (describing recent efforts by government backers to deny such high 
famine death tolls); WILLIAM HINTON, THROUGH A GLASS DARKLY: U.S. VIEWS OF THE CHINESE 
REVOLUTION 241–57 (2006) (disputing “Great Famine” characterizations); EDGAR SNOW, RED 
CHINA TODAY 585 (rev. & updated ed. 1971) (claiming that he saw food shortages and 
considerable malnutrition, but not mass starvation). 
 4.  BLACK’S LAW DICTIONARY 779 (10th ed. 2014). 
 5.  United Nations, The Universal Declaration of Human Rights (1948), available at 
http://www.un.org/en/documents/udhr/index.shtml. Dr. Peng-chun Chang (1892–1957), repre-
sentative of China and Vice-Chairman of the Commission on Human Rights, helped draft the 
Declaration. P.C. Chang (Zhang Pengjun), Chinese Statements During Deliberations on the 
UDHR (1948), in THE CHINESE HUMAN RIGHTS READER: DOCUMENTS AND COMMENTARY 
1900–2000, at 206, 206–13 (Stephen C. Angle & Marina Svensson eds., 2001). China voted 
with forty-seven other nations to ratify the Declaration during the General Assembly on Dec. 10, 
1948. No nation voted against ratification, but eight abstained (all Soviet-bloc nations, Saudi 
Arabia, and [apartheid] South Africa). BROWNLIE’S DOCUMENTS ON HUMAN RIGHTS 39 (Ian 
Brownlie & Guy S. Goodwin-Gill eds., 6th ed. 2010). Although a signed writing between nations, 
the Declaration is customary international law and not a treaty. See generally Hurst Hannum, The 
Status of the Universal Declaration of Human Rights in National and International Law, 25 GA. 
J. INT’L & COMP. L. 287 (1995/1996), available at http://digitalcommons.law.uga.edu/gjicl/vol25/ 
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not absolute. Even nations with long and robust traditions of tolerating it 
limit it like the United States,6 where commercial speech is less protected 
than political speech and speech advocating violence is less protected 
than commercial speech.7 Political speech is considered the most 
fundamental and, therefore, given the greatest protection.8 This means 
that persons can publicly criticize government officials and policies 
without being criminally prosecuted or otherwise deprived of personal 
liberty.9 

                                                                                                                      
iss1/13/. In 1998 China signed—but has yet to ratify—the International Covenant on Civil and 
Political Rights (ICCPR), which is a treaty. Article 19 mandates freedom of speech. ICCPR, Dec. 
19, 1966, 999 U.N.T.S. 171, 178, available at https://treaties.un.org/doc/publication/UNTS/ 
Volume999/v999.pdf. For more on the ICCPR’s status in China, see generally Shiyan Sun, The 
Understanding and Interpretation of the ICCPR in the Context of China’s Possible Ratification, 
6 CHINESE J. INT’L L. 17 (2007). See also David Bandurski, Journalist Explains Human Rights 
Appeal, CHINA MEDIA PROJECT, Apr. 8, 2013, http://cmp.hku.hk/2013/04/08/32250/; Sophie 
Beach, Open Letter Calls for Ratification of Human Rights Covenant (Updated), CHINA DIGITAL 
TIMES (Feb. 26, 2013, 9:27 AM), http://chinadigitaltimes.net/2013/02/open-letter-calls-for-
ratification-of-human-rights-covenant/; ELISA NESOSSI, CHINA’S PRE-TRIAL JUSTICE: 
CRIMINAL JUSTICE, HUMAN RIGHTS AND LEGAL REFORMS IN CONTEMPORARY CHINA 34–35 
(2012) (discussing China’s continual postponement of ratification). 
 6.  Lee C. Bollinger [William G. Ross rev.], First Amendment, in THE OXFORD 
COMPANION TO THE SUPREME COURT OF THE UNITED STATES 344, 344–46 (Kermit L. Hall et 
al. eds., 2d ed. 2005); Amendment I: Free Speech and Free Press Clauses, in THE COMPLETE 
BILL OF RIGHTS: THE DRAFTS, DEBATES, SOURCES, AND ORIGINS 83, 83–128 (Neil H. Cogan 
ed., 1997). 
 7.  DANIEL A. FARBER, THE FIRST AMENDMENT 13–14 (3d ed. 2010). 
 8.  ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 955 (4th 
ed. 2011); CASS R. SUNSTEIN, WHY SOCIETIES NEED DISSENT 98 (2003). See also ERIC 
BARENDT, FREEDOM OF SPEECH 154–97 (2d ed. 2005) for a longer discussion about why political 
speech enjoys a “preferred position” in many Western nations. 
 9.  Despite Chinese government claims since 2004 that it “respects and preserves human 
rights,” law-abiding citizens are still subject to extralegal or illegal (in addition to legal) 
deprivations of personal liberty for publicly criticizing government officials and policies. See 
Stanley Lubman, Arrested, Detained: A Guide to Navigating China’s Police Powers, CHINA REAL 
TIME REP. (Aug. 12, 2014, 3:50 PM), http://blogs.wsj.com/chinarealtime/2014/08/12/arrested-
detained-a-guide-to-navigating-chinas-police-powers/; Activists Break Security Cordon Around 
Liu Xia [Liu Xiaobo’s wife, held under house arrest in Beijing since 2010 for merely being 
married to a public critic of the government], S. CHINA MORNING POST (online ed.), Dec. 31, 
2012, http://www.scmp.com/news/china/article/1116714/activists-break-security-cordon-aroun 
d-liu-xia; Press Release, Human Rights Watch, China: 12 Win Prestigious Free Speech Prize 
(Dec. 20, 2012), http://www.hrw.org/news/2012/12/20/china-12-win-prestigious-free-speech-
prize; Frank Langfitt, For Complainers, a Stint in China’s ‘Black Jails,’ NPR, Nov. 1, 2012, 
http://www.npr.org/2012/11/01/163949720/for-complainers-a-stint-in-chinas-black-jails; 
Edward Wong, First a Black Hood, Then 81 Captive Days for an Artist in China, N.Y. TIMES, 
May 27, 2012, at A10; Recent Developments and History of the Chen Guangcheng Case: Hearing 
Before the Cong.-Exec. Comm’n on China, 112th Cong., 2d Sess. (May 3, 2012), available at http 
://www.cecc.gov/events/hearings/recent-developments-and-history-of-the-chen-guangcheng-
case; The Case and Treatment of Prominent Human Rights Lawyer Gao Zhisheng: Hearing 
Before the Cong.-Exec. Comm’n on China, 112th Cong., 2d Sess. (Feb. 14, 2012), available at 
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B. Speaking of Speech in China 

On paper, the current PRC Constitution adopted in 1982—like all 

                                                                                                                      
http://www.cecc.gov/events/hearings/the-case-and-treatment-of-prominent-human-rights-lawye 
r-gao-zhisheng. See generally Otto Malmgren, Article 37: The Right to Liberty of Person Under 
the Chinese Constitution, 2 CHINA-EU L.J. 35 (2013), available at http://link.springer. 
com/article/10.1007/s12689-011-0002-9. Why are such deprivations continuing? See generally 
Carl F. Minzner, China’s Turn Against Law, 59 AM. J. COMP. L. 935 (2011). But see ZHANG, 
supra note 2, at 225 (stating that “ordinary Chinese enjoy infinitely more free speech today than 
they did during the ‘dark ages’ of the 1950s and 1960s, when one could be executed for blasphemy 
against the ‘supreme leader’ . . . , even if the sin was committed in one’s private home”). See infra 
note 95 for details about a legal way—besides criminal prosecution—the Chinese government has 
deprived personal liberty to citizen-critics since the 1950s. See also Andrew Jacobs, No Exit: 
China Uses Passports as Political Cudgel, N.Y. TIMES, Feb. 23, 2013, at A1; Chinese Human 
Rights Defenders, “The Darkest Corners”: Abuses of Involuntary Psychiatric Commitment in 
China [report], Aug. 2012, at 10–11, 39–51, available at http://chrdnet.com/2012/08/the-darkest-
corners-abuses-of-involuntary-psychiatric-commitment-in-china/. Furthermore, it seems that the 
Chinese government is even trying to silence public criticism abroad and finding appeasers in, of 
all places, Western liberal democracies. See Carol J. Williams, Nobel Laureates Cancel Cape 
Town Summit After Dalai Lama Denied Visa, L.A. TIMES (online ed.), Oct. 2, 2014, 
http://www.latimes.com/world/africa/la-fg-south-africa-nobel-laureates-dalai-lama-20141002-st 
ory.html; Ian Johnson, German Broadcaster Fires Chinese Blogger, N.Y. TIMES, Aug. 22, 2014, 
at A9; Paul Monk, China’s Propaganda Infiltrating Our Shores, AGE (online ed.), July 9, 2014, 
http://www.theage.com.au/comment/chinas-propaganda-infiltrating-our-shores-20140709-zt122. 
html; Howard W. French, Bloomberg’s Folly, COLUM. JOURNALISM REV., May/June 2014, at 43-
47, available at http://www.cjr.org/feature/bloombergs_folly.php; Isaac Stone Fish, Blame 
Norway, FOREIGN POL’Y (online ed.), May 6, 2014, http://www.foreignpolicy.com/articles/2014/ 
05/06/why_wont_norwegian_prime_minister_meet-with_dalai_lama_china; Jonathan Mirsky, 
London: The Triumph of the Chinese Censors, N.Y. REV. BOOKS, May 24, 2012, at 49; Sophie 
Beach, China’s Export of Censorship, CHINA DIGITAL TIMES (Oct. 12, 2009, 6:21 PM), 
http://chinadigitaltimes.net/2009/10/chinas-export-of-censorship/. See also Philip Pullella, 
Vatican Denies Dalai Lama Papal Audience Over China Concern, REUTERS, Dec. 12, 2014, http: 
//www.reuters.com/aricle/2014/12/12/us-vatican-dalailama-idUSKBN0JQ1DC20141212. 
Pockets of resistance in North America and Western Europe, however, are sprouting. See Andrew 
Jacobs & Jess Macy Yu, Another U.S. University Severs Ties to Confucius Institute, SINOSPHERE 
(Oct. 2, 2014, 9:41 PM), http://nyti.ms/1rRhYUB; Gregory B. Lee, Perfidious Marianne? The 
France-China Relationship and the Question of Human Rights, MEDIAPART (Sept. 24, 2014), 
http://blogs.mediapart.fr/blog/gblee/240-914/perfidious-marianne-france-china-relationship-and-
question-human-rights; Karen Howlett, TDSB Votes to Delay Partnership with Beijing-Backed 
Confucius Institute, GLOBE & MAIL (online ed.), June 18, 2014, http://www.theglobeandmail.c 
om/news/national/education/chinese-officials-press-tdsb-not-to-abandon-confucius-institute/art 
icle19217497/. And Congress is starting to act. Is Academic Freedom Threatened by China’s 
Influence on U.S. Universities? Hearing Before the H. Subcomm. on Afr., Global Health, Global 
Human Rights, and Int’l Orgs. of the H. Comm. on Foreign Affairs, 113th Cong., 2d Sess. (Dec. 
4, 2014), available at http://foreignaffairs.house.gov/hearing/subcommitteee-hearing-academic-
freedom-threatened-chinas-influence-us-universities. But see Ministry of Foreign Affairs of the 
People’s Republic of China, Foreign Ministry Spokesperson Hua Chunying’s Regular Press 
Conference on December 5, 2014, http://www.fmprc.gov.cn/mfa_eng/xwfw_665399/s2510_ 
665401/2511_665403/t1216978.shtml (answering that China “has never hindered academic 
freedom” in the United States). 
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previous ones and every regular or provisional constitution in China from 
1908 to 1946—grants citizens the right of free speech.10 But citizens 
exercising this right in the political sphere have met grave problems.11 

                                                                                                                      
 10.  Since its founding in 1949, the PRC has had four constitutions. The first one was 
adopted in 1954. Article 87 states that “[c]itizens . . . enjoy freedom of speech . . .” SELECTED 
LEGAL DOCUMENTS OF THE PEOPLE’S REPUBLIC OF CHINA 51 (Joseph En-pao Wang ed., 1976). 
The second one was adopted in 1975. Article 28 grants free speech. Id. at 87. The third one was 
adopted in 1978. Article 45 grants free speech. It also says that citizens have the right to “speak 
out freely, air their views fully, hold great debates and write big-character posters.” 2 SELECTED 
LEGAL DOCUMENTS OF THE PEOPLE’S REPUBLIC OF CHINA 164 (Joseph En-pao Wang ed., 
1979). The “four big freedoms” in Article 45 of the 1978 Constitution were repealed by the 
government two years later after citizens began citing them as legal bases for actions. MERLE 
GOLDMAN, FROM COMRADE TO CITIZEN: THE STRUGGLE FOR POLITICAL RIGHTS IN CHINA 49 
(2005). But see The “Dazibao”: Its Rise and Fall, BEIJING REV., Oct. 6, 1980, at 27–28, available 
at http://massline.org/PekingReview/PR1980/PR1980-40.pdf (defending the government’s 
decision to repeal these freedoms). The fourth—and current—Constitution was adopted in 1982. 
Article 35 states that “[c]itizens . . . enjoy freedom of speech.” THE LAWS OF THE PEOPLE’S 
REPUBLIC OF CHINA 1979–1982, at 12 (Legis. Affairs Comm’n of the Standing Comm. of the 
Nat’l People’s Cong. of the People’s Republic of China comp., 1987). In addition, Article 41 
specifically grants citizens the right to criticize the government and not be suppressed or retaliated 
against. Id. at 13. See generally Benjamin L. Liebman, Article 41 and the Right to Appeal 
(Columbia Law Sch. Pub. Law & Legal Theory Working Paper Grp., Paper No. 14-407, Aug. 
2014), available at http://ssrn.com/abstract=2492802. Every pre-1954 constitution in China also 
granted a right to free speech. XIANFA pt. 2, no. 2 (1908) (China); XIANFA art. 6, no. 4 (1912) 
(China); XIANFA art. 5, no. 4 (1914) (China); XIANFA art. 11 (1923) (China); XIANFA art. 15 (1931) 
(China); XIANFA art. 11 (1946) (China) [fully implemented on the self-governed Chinese island 
of Taiwan decades later, but not effective at all on the mainland since 1949]. WILLIAM L. TUNG, 
THE POLITICAL INSTITUTIONS OF MODERN CHINA 319, 322, 326, 333, 345, 351 (1964); ANDREW 
J. NATHAN, CHINESE DEMOCRACY 108–10 (1986); Constitution of the Republic of China 
(Taiwan), OFFICE OF THE PRESIDENT, http://english.president.gov.tw/Default.aspx?tabid=434. 
Fifteen years before seizing power in 1949, the Chinese Communist Party (CCP) adopted the 
Basic Constitutional Program of the Chinese Soviet Republic. It, too, granted a right to free speech 
(No. 10). THE LEGAL SYSTEM OF THE CHINESE SOVIET REPUBLIC, 1931–1934, at 124 (W.E. 
Butler ed., 1983). At the start of the CCP’s first half-decade in power, it adopted the Common 
Program. This document served as a quasi-constitution until the adoption of the 1954 Constitution 
and granted a right to free speech (Art. 5). FUNDAMENTAL LEGAL DOCUMENTS OF COMMUNIST 
CHINA 36 (Albert P. Blaustein ed., 1962). So freedom of speech has been legally enshrined—if 
not always tolerated—in China for over a century.  
 11.  This is because the PRC’s rulers have “always seen these freedoms as conditional on 
not disturbing political ‘stability and unity’ and, more importantly, on involving no challenge to 
the leadership of the CCP.” Keith Forster, Dissidents, in DICTIONARY OF THE POLITICS OF THE 
PEOPLE’S REPUBLIC OF CHINA 84, 84 (Colin Mackerras et al. eds., 1998). Article 51 of the 1982 
Constitution says that the exercise of freedoms and rights may not infringe on the interests of the 
state, society, collective, or other citizens. The incorporation of vague legal duties like this one in 
a constitution is quite unusual. Most other nations lack such a provision in their constitutions. LIN 
FENG, CONSTITUTIONAL LAW IN CHINA 278 (2000). But see Liu Hainian, Freedom of Speech 
and Social Development, CHINA SOCIETY FOR HUMAN RIGHTS STUDIES, 1998, pt. II, http://www. 
humanrights-china.org/zt/situation/2004020041015102127.htm (arguing that constitutional 
limits on free speech are not so unusual in other nations). One critic claims that clauses like Article 
51 are nonsense and argues “that the question is not that freedom of speech cannot violate the law, 
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Three large-scale events involving free speech have occurred since 
China’s reopening12 to the world in 1978. All three (1978–79, 1986, and 
1989) ended when the ruling Communist Party tired of the speakers’ 
criticisms.13 The first two events ended with mass arrests, show trials, and 

                                                                                                                      
but that the law cannot violate the freedom of speech.” Hu, supra note 2, at 432. China’s 
constitutional right of free speech appears to be only assertive instead of prohibitory against 
legislative power: “it merely makes a claim that may or may not actually be true.” WILLIAM W. 
VAN ALSTYNE, THE AMERICAN FIRST AMENDMENT IN THE TWENTY-FIRST CENTURY: CASES 
AND MATERIALS 5 (4th ed. 2011). Many nations, such as the United States, view free speech as 
necessary to protect the individual and society from official corruption. For example, “When 
someone blows the whistle on government fraud or deceit, the real winners are members of the 
public, not the whistleblower. Legal protection of whistleblowing is an effort to ensure the free 
flow of information.” SUNSTEIN, supra note 8. The writers of China’s numerous constitutions, 
however, saw things differently: “their purpose was not to protect the individual against the state, 
but to enable the individual to function more effectively to strengthen the state. This idea of rights 
as means to a healthy political order was new in China, but it drew on traditional [i.e., classical 
Confucian] concepts to make sense.” NATHAN, supra note 10, at 125. Another major difference 
is that speech in the PRC is regulated by content and limits imposed by either the legislature or 
executive (or extra-legally by the CCP) are not subject to judicial review. Peter Lin, Between 
Theory and Practice: The Possibility of a Right to Free Speech in the People’s Republic of China, 
4 J. CHINESE L. 257, 273–74 (1990). The latter is not so on the self-governed Chinese island of 
Taiwan, where judicial review is used to restrain government. TOM GINSBURG, JUDICIAL REVIEW 
IN NEW DEMOCRACIES: CONSTITUTIONAL COURTS IN ASIAN CASES 157 (2003). Attempts to 
start judicial review in mainland China were made last decade, but failed. See generally Tian Lei, 
In Search of China’s Marbury: Why the Judicialization Campaign Failed and How to Revive 
Constitutionalism in China, 4 PEKING U. J. LEGAL. STUD. 139 (2013); Robert J. Morris, China’s 
Marbury: Qi Yuling v. Chen Xiaoqi – The Once and Future Trial of Both Education and 
Constitutionalization, 2 TSINGHUA CHINA L. REV. 273 (2010), available at http://tsing 
huachinalawreview.org/articles/0202_Morris.htm; Symposium, Constitutional Review in China, 
43 SUFFOLK U. L. REV. 589 (2010), available at http://suffolklawreview.org/tag/china/; 
BUILDING CONSTITUTIONALISM IN CHINA (Stéphanie Balme & Michael W. Dowdle eds., 2009); 
Cai Dingjian, The Development of Constitutionalism in the Transition of Chinese Society, 19 
COLUM. J. ASIAN L. 1 (2005). See also LI BUYUN, CONSTITUTIONALISM AND CHINA 240 (Huang 
Jue et al. trans., 2006). But see Eric C. Ip, Judicial Review in China: A Positive Political Economy 
Analysis, 8 REV. L. & ECON. 331, 360 (2012) (claiming that “the Supreme People’s Court [China’s 
top court] has managed to construct and exercise a de facto right of nullification (albeit a 
considerably circumscribed one) over national legislation and local agency acts . . .”). For a profile 
of a newly republished and still banned (in mainland China) Chinese-language book that 
documents support for constitutionalism by top CCP leaders seventy years ago, see David 
Bandurski, The Party and Its Promises, CHINA MEDIA PROJECT, Aug. 15, 2013, http://cmp.hku.hk/ 
2013/08/15/33848/. 
 12.  Despite widely held views to the contrary, globalization is not new to China. See 
generally FRANK DIKÖTTER, THE AGE OF OPENNESS: CHINA BEFORE MAO (2008); VALERIE 
HANSEN, THE OPEN EMPIRE: A HISTORY OF CHINA TO 1600 (2000); JOANNA WALEY-COHEN, 
THE SEXTANTS OF BEIJING: GLOBAL CURRENTS IN CHINESE HISTORY (1999). 
 13.  For primary writings by free speakers in 1978–79, see THE FIFTH MODERNIZATION: 
CHINA’S HUMAN RIGHTS MOVEMENT, 1978–1979 (James D. Seymour ed., 1980); in 1986, see 
SEEDS OF FIRE: CHINESE VOICES OF CONSCIENCE (Geremie Barmé & John Minford eds., 1988); 
in 1989, see CRIES FOR DEMOCRACY: WRITINGS AND SPEECHES FROM THE 1989 CHINESE 
DEMOCRACY MOVEMENT (Han Minzhu ed., 1990). The government’s side of the story about 
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harsh sentences. The third with mass killings by the military of unarmed, 
peaceful civilians televised globally. 

Tension and conflict over political speech in China, however, are not 
only recent phenomena. They have existed for millennia. A primitive 
form of free speech preceded state censorship in ancient China over 4000 
years ago. According to China-based scholar Jiang Jinsong, “People 
could freely air their complaints and criticisms of the king in the streets. 
Kings listened to them with care. . . . Public opinion effectively guided 
kings in matters of public life.”14 For perhaps as long, history-minded 
Chinese have practiced a homegrown tradition of using the past to 
criticize the present and improve the future.15 This venerable and 
                                                                                                                      
1989 is allegedly told in THE TIANANMEN PAPERS (Andrew J. Nathan & Perry Link eds., Zhang 
Liang comp., 2001). For a still-controversial three-hour documentary film about 1989, see THE 
GATE OF HEAVENLY PEACE (Long Bow Group, Inc. 1995). Excerpts can be viewed on its archival 
website: http://www.tsquare.tv/. See also Frontline: The Tank Man (public television broadcast 
Apr. 11, 2006), available at http://www.pbs.org/wgbh/pages/frontline/tankman/. 
 14.  JIANG JINSONG, THE NATIONAL PEOPLE’S CONGRESS OF CHINA 3–4 (2003). Also, a 
primitive form of democracy preceded absolute monarchy and tyranny in ancient China over 4000 
years ago. Elders and kings shared communal decision-making power. Kings were elected and 
they could not legally pass their kingship to family members. Id. Furthermore, another China-
based scholar writes that “what we now call Western-style liberalism has featured in China’s own 
culture for millennia.” Liu Junning, The Ancient Roots of Chinese Liberalism, WALL ST. J., July 
6, 2011, at A13. See generally Lynn Struve, Modern China’s Liberal Muse: The Late Ming, MING 
STUD., Apr. 2011, at 38. Similar to the modern West, China has an ancient maxim capturing free 
speech’s essence: “Say all you know, in every detail; a speaker is blameless, because listeners can 
think; if the words are true, make your corrections; if they are not, just take note.” LIU XIAOBO, 
NO ENEMIES, NO HATRED: SELECTED ESSAYS AND POEMS 317 (Perry Link et al. eds., 2012). 
See also THE ANNALS OF LÜ BUWEI [LÜ SHI CHUN QIU]: A COMPLETE TRANSLATION AND 
STUDY, at 585–603 (John Knoblock & Jeffrey Riegel trans., 2000) (3d-century BCE); Du 
Gangjian & Song Gang, Relating Human Rights to Chinese Culture: The Four Paths of the 
Confucian Analects and the Four Principles of a New Theory of Benevolence, in HUMAN RIGHTS 
AND CHINESE VALUES: LEGAL, PHILOSOPHICAL, AND POLITICAL PERSPECTIVES 35, 39–44 
(Michael C. Davis ed., 1995). 
 15.  Jonathan Unger, Introduction to USING THE PAST TO SERVE THE PRESENT: 
HISTORIOGRAPHY AND POLITICS IN CONTEMPORARY CHINA, at 1, 1 (Jonathan Unger ed., 1993); 
Merle Goldman, Foreword to JAMES R. PUSEY, WU HAN: ATTACKING THE PRESENT THROUGH 
THE PAST, at v, v (1969). See also Jonathan K. Ocko, Using the Past to Make a Case for the Rule 
of Law, in THE LIMITS OF THE RULE OF LAW IN CHINA 65, 65–87 (Karen G. Turner et al. eds., 
2000) (discussing how Chinese scholars since the late 1970s have begun looking to China’s 
millennia of legal history as an indigenous source of positive examples for present-day change); 
Hung Shih-ti, The Struggle Between “Emphasizing the Present While Slighting the Past” and 
“Using the Past to Criticize the Present,” in THE FIRST EMPEROR OF CHINA: THE POLITICS OF 
HISTORIOGRAPHY 116, 116–31 (Li Yu-ning ed., 1975) (discussing the struggle between Legalist 
and Confucian scholars over 2200 years ago as part of an even older struggle between a rising 
landlord class and declining aristocracy). For contemporary practitioners, see generally Patrick 
Boehler, Opponents Turn to Chinese Classics to Protest Anti-Rumour Crackdown, S. CHINA 
MORNING POST (online ed.), Sept. 2, 2013, http://www.scmp.com/news/china-insider/article/ 
1301740/party-scholar-song-huichang-blasts-china-leadership-clampdown; Geremie Barmé, 
Using the Past to Save the Present: Dai Qing’s Historiographical Dissent, E. ASIAN HIST., June 
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indigenous tradition is one of China’s best because it can help create a 
more just, stable, and fully modern nation, benefiting all humankind.16 
Now is a good time to revive it, but not to embarrass the just-retired top 
leaders: the so-called “Fourth Generation” led by President Hu Jintao and 
Premier Wen Jiabao that ruled from 2003 to 2013.17 

A recounting of six important free-speech cases throughout Chinese 
history (3rd-century BCE to the 1990s, withholding direct criticism of the 
Hu-Wen administration18 and allowing it to save face) shows why the 
Party should give ordinary citizens a greater say in public affairs to help 
fix the nation’s chronic legal and political problems and sustain 
breathtaking economic reforms begun in 1978. Albeit hard, this is the best 
way for the Party to save itself and avert full-blown social unrest in the 
short term as well as transform the PRC into more than the world’s 
                                                                                                                      
1991, at 141, available at http://www.eastasianhistory.org/sites/default/files/article-content/01/ 
EAH01_07.pdf. 
 16.  China’s autocratic tradition of free-speech suppression has failed on these counts. 
Charter 08, supra note 1, pt. IV. See also Parts II–V of my Article for facts and supporting 
arguments.  
 17.  See generally ANDREW J. NATHAN & BRUCE GILLEY, CHINA’S NEW RULERS: THE 
SECRET FILES (2d rev. ed. 2003). Since 1976, China’s top leaders have turned over gradually the 
reins of power to their handpicked successors. This process can last months or longer, depending 
on various factors. Hu and Wen began leaving office in November 2012 and turned full power 
over in March 2013 to their successors: Xi Jinping and Li Keqiang, the “Fifth Generation” of CCP 
leadership. Xi and Li are expected to serve two, five-year terms before retiring in 2023. Scott 
Greene, Li Keqiang Named Premier, CHINA DIGITAL TIMES (Mar. 15, 2013, 2:07 AM), 
http://chinadigitaltimes.net/2013/03/li-keqiang-named-premier/; Sophie Beach, Xi Jinping 
Named China’s President, CHINA DIGITAL TIMES (Mar. 13, 2013, 10:22 PM), 
http://chinadigitaltimes.net/2013/03/xi-jinping-becomes-chinas-president/. For a book about the 
Fifth Generation, see KERRY BROWN, THE NEW EMPERORS: POWER AND THE PRINCELINGS IN 
CHINA (2014). 
 18.  For such criticism, see generally CONG.-EXEC. COMM’N ON CHINA, 113TH CONG., 2D 
SESS., ANN. REP. (2014), available at http://www.cecc.gov/publications/annual-reports [also has 
all previous reports, spanning 2002–13]; AI WEIWEI: NEVER SORRY (DVD: MPI Media Group 
2012); LIU XIAOBO, supra note 14; Human Rights Watch, Promises Unfulfilled: An Assessment 
of China’s National Human Rights Action Plan [report], Jan. 11, 2011, available at 
http://www.hrw.org/reports/2011/01/11/promises-unfulfilled-0; Cara Anna, Chinese Author [Yu 
Jie] May Risk Jail for Book Critical of Premier, HUFFINGTON POST (Aug. 4, 2010, 9:59 AM), 
http://www.huffingtonpost.com/2010/08/04/chinese-author-may-risk-j_n_670153.html; 
Freedom of Expression on Trial in China [issue focus], CHINA RTS. F., no. 1, 2010, available at 
http://www.hrichina.org/en/crf/issue/2010.01; Mindy Kristin Longanecker, No Room for Dissent: 
China’s Laws Against Disturbing Social Order Undermine Its Commitment to Free Speech and 
Hamper the Rule of Law, 18 PAC. RIM L. & POL’Y J. 373 (2009), available at http:// 
digital.law.washington.edu/dspace-law/bitstream/handle/1773.1/532/18PacRimLPolyJ373.pdf; 
PHILIP P. PAN, OUT OF MAO’S SHADOW: THE STRUGGLE FOR THE SOUL OF A NEW CHINA 
(2008); CHALLENGING CHINA: STRUGGLE AND HOPE IN AN ERA OF CHANGE (Sharon Hom & 
Stacy Mosher eds., 2008). But see Info. Office of the State Council of the People’s Republic of 
China, Assessment Report on the National Human Rights Action Plan of China (2009-2010), July 
14, 2011, pt. I, http://www.china.org.cn/china/2011-07/14/content_22989895.htm (asserting that 
comprehensive implementation led to “remarkable achievements in promoting human rights”). 
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sweatshop by century’s end. 
With free speech and China’s current free-speech dilemma now 

defined, Part II of this Article retells three notable free-speech cases from 
imperial Chinese history. Part III retells three notable free-speech cases 
from modern Chinese history. Part IV argues for the toleration of free 
speech in today’s China. And Part V dreams of a future China that 
tolerates free speech as a truly great nation reinvigorating a wise native 
practice. 

II. A TRIO OF IMPERIAL FREE-SPEECH CASES 

A. Case 1: Qin and Li v. Books and Scholars (3rd-century BCE) 

The first emperor of a unified China, Qin Shihuang, is infamous for 
many things, not least of which his harsh punishments19 and aversion to 
free speech. He and his prime minister, Li Si, presided over the banning, 
burning, and almost complete destruction of China’s ancient literary 
heritage during the short-lived Qin dynasty from 221 to 206 BCE. Li 
believed that free speech begat confusion and chaos thereby weakening 
the emperor’s power.20 As a result, it had to be destroyed. In ordering the 
burning of all pre-Qin dynasty historical records, Li said 

[a]nyone who ventures to discuss the Odes or Documents [two of 
the five Confucian Classics] shall be executed in the marketplace. 
Anyone who uses antiquity to criticize the present shall be 
executed along with his family. Any official who observes or 
knows of violations and fails to report them shall be equally 
guilty.21 

                                                                                                                      
 19.  If a group of less than five men stole something worth below a certain amount, then 
they were banished. If they stole something worth more than a certain amount, then they were 
tattooed, made convict laborers, and had their noses cut off. If a group of at least five men stole 
something worth more than a certain amount, then they were tattooed, made convict laborers, and 
had their feet cut off. A.F.P. HULSEWÉ, REMNANTS OF CH’IN LAW: AN ANNOTATED 
TRANSLATION OF THE CH’IN LEGAL AND ADMINISTRATIVE RULES OF THE 3RD CENTURY B.C. 
DISCOVERED IN YÜN-MENG PREFECTURE, HU-PEI PROVINCE, IN 1975, at 120 (1985). For a brief 
survey of the Qin penal system, see id. at 14–18. 
 20.  SIMA QIAN, RECORDS OF THE GRAND HISTORIAN: QIN DYNASTY 54–55, 185 (Burton 
Watson trans., 1993) (1st-century BCE). 
 21.  Id. at 55. This event, which occurred in 213 BCE, “has come to stand both for the 
repression of principled dissent and for impiety toward the past . . .” JOHN E. WILLS, JR., 
MOUNTAIN OF FAME: PORTRAITS IN CHINESE HISTORY 48 (2012). But see MICHAEL NYLAN, THE 
FIVE “CONFUCIAN” CLASSICS 29–30 (2001) (doubting that the Qin dynasty targeted the Odes or 
Documents for destruction). For an article arguing that the book burning was directed against 
ways of thought better described as “didactic” and “historical” than “philosophical,” see Jens 
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One lifetime of absolute power was not enough for the first emperor. 
He sought immortality and hired two scholars to find a way for him to 
conquer death. But the scholars went into hiding because they felt his 
greed for authority was unbecoming of someone seeking immortality. 
After hearing of their disappearance, he ordered an investigation of all 
scholars and on at least one occasion had 460 of them executed (perhaps 
buried alive)22 as a warning to others who might oppose his will.23 

The Qin rulers rejected the humaneness of Confucianism in favor of 
Legalism, a rival philosophy mostly interested in centralizing power, 
subjugating the individual to the state, standardizing thought, and using 
brute force.24 The Qin dynasty’s brutality and violence led to its quick 
demise as well as the official demise of Legalism. All later dynasties 
adopted one version or another of Confucianism as the official state 
ideology. But they all shared the Qin’s aversion to free speech and 
adopted similar measures to suppress it. As one of my Chinese classmates 
in Beijing said to me, “They were Confucian on the outside and Legalist 
on the inside.”25 

 
 
 
 
 

                                                                                                                      
Østergård Petersen, Which Books Did the First Emperor of Ch’in Burn? On the Meaning of Pai 
Chia in Early Chinese Sources, 43 MONUMENTA SERICA: J. ORIENTAL STUD. 1 (1995). 
 22.  Watson writes that, “Keng, the word translated here as ‘executed,’ can also mean to 
bury alive. Commentators anxious to emphasize the satanic nature of the First Emperor usually 
take it in the latter meaning.” SIMA, supra note 20, at 58 n.28. Of the four English translations I 
consulted, two use “executed” and two use “buried alive.” For the former, see SIMA, supra note 
20, at 58; SSU-MA CH’IEN, 1 THE GRAND SCRIBE’S RECORDS: THE BASIC ANNALS OF PRE-HAN 
CHINA 150 (William H. Nienhauser, Jr. ed., Tsai-fa Cheng et al. trans., 1994) (1st-century BCE) 
(giving a similar explanation at n.259 to Watson and citing Ulrich Neininger, Burying the Scholars 
Alive: On the Origin of a Confucian Martyr’s Legend, in 2 EAST ASIAN CIVILIZATIONS: NEW 
ATTEMPTS AT UNDERSTANDING TRADITIONS 121, 121–36 (Wolfram Eberhard et al. eds., 1983)). 
For the latter, see SZUMA CHIEN, SELECTIONS FROM RECORDS OF THE HISTORIAN, at 181 (Yang 
Hsien-yi & Gladys Yang trans., 1979) (1st-century BCE); SIMA QIAN, THE FIRST EMPEROR: 
SELECTIONS FROM THE HISTORICAL RECORDS, at 78 (Raymond Dawson trans., 2007) (1st-century 
BCE). Neither Yang nor Dawson explains why. 
 23.  SIMA, supra note 20, at 58. This event, which occurred in 212 BCE, has been described 
as a “suppression of counterrevolutionary elements.” Mass Criticism Group of Peking University 
& Tsinghua University, A Brief Discussion on Ch’in Shih-huang’s Violence, in THE FIRST 
EMPEROR OF CHINA: THE POLITICS OF HISTORIOGRAPHY 132, 135 (Li Yu-ning ed., 1975). 
 24.  A SOURCE BOOK IN CHINESE PHILOSOPHY 251 (Wing-tsit Chan trans. & comp., 1963).  
 25.  Spoken by Zhang Xiaobo (John) in fall 2005. See also ZHENGYUAN FU, AUTOCRATIC 
TRADITION AND CHINESE POLITICS 23, 46 (1993). But see JUNG CHANG, EMPRESS DOWAGER CIXI: 
THE CONCUBINE WHO LAUNCHED MODERN CHINA 328–29 (2013) (discussing how Cixi’s 
tolerance of free speech during the first decade of last century was “unmatched by any of her 
predecessors – or, arguably, her successors”). 
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B. Case 2: Qin Gui v. Yue Fei et al. (12th-century CE) 

Qin Gui, a prime minister during the late Song dynasty (1127–1279), 
opposed free speech and ruthlessly silenced dissent.26 In 1138 a fellow 
southern minister accused Qin of treason for not resisting China’s 
northern rulers, the Jurchens. This minister demanded that the emperor 
execute Qin. Instead, the emperor disregarded the demand and gave Qin 
more power. Qin wasted little time before banning southern military 
expeditions against the Jurchens. Moreover, he destroyed all government 
records unfavorable to his view and rewarded officials who divulged the 
critical opinions of others.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Qin Gui (Right) & Wife Kneeling in Repentance 
 

 
Qin was not finished. He then had a southern general named Yue 

Fei,27 who had fought successfully against the Jurchens, jailed falsely and 
executed. Qin may have also arranged for the destruction of most of 
                                                                                                                      
 26.  See generally Gong Wei An, The Usurpation of Power by Ch’in Kuei Through the 
Censorial Organ (1138–1155 A.D.), CHINESE CULTURE, Sept. 1974, at 25. 
 27.  For more about Yue, one of China’s most famous heroes and legendary fighters, see 
WILLS, supra note 21, at 168; F.W. MOTE, IMPERIAL CHINA, 900–1800, at 299–305 (1999); 
Stanley E. Henning, Chinese General Yue Fei: Martial Arts Facts, Tales, and Mysteries, 15 J. 
ASIAN MARTIAL ARTS, no. 4, 2006 at 30, 30–35. 
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Yue’s writings.28 Yue is one of China’s most beloved heroes. A temple 
honoring him can be found in Hangzhou (approximately 120 miles 
southwest of Shanghai). Qin, however, is one of China’s most hated 
villains. Life-size iron statues of he and his wife kneeling in repentance 
face Yue’s tomb at the Hangzhou temple and are sometimes spat on by 
visitors.29 Like the first Qin emperor, he imposed a series of book-
banning ordinances that resulted in spotty enforcement but wide self-
censorship. In addition, it became normal practice during his tenure to 
punish publishers and preface writers of banned books.30 

Qin’s usurpation of power by appropriating and then twisting the 
imperial Censorate31 is partly to blame for the first emperor of the next 
                                                                                                                      
 28.  Tradition claims that Yue was a talented poet and calligrapher. But in reality he may 
not have been. Like all heroes, Yue’s story contains exaggerations and fabrications. MOTE, supra 
note 27, at 305. Regardless, many official records of Yue’s military career were destroyed. WILLS, 
supra note 21, at 179. 
 29.  Henning, supra note 27, at 34. I visited Yue’s temple in 2007. I wanted to spit on the 
kneeling statues, but posted signs forbade it and I complied. Visitors in earlier times could urinate 
with impunity on these statues to dishonor them, but, alas, not nowadays. WOLFRAM EBERHARD, 
A DICTIONARY OF CHINESE SYMBOLS: HIDDEN SYMBOLS IN CHINESE LIFE AND THOUGHT 305 
(G.L. Campbell trans., 1986). Luckily, I did not visit in the early 1970s. The temple was off-limits 
to foreigners back then. Andrew J. Nathan, Nan De Hu Tu (1973), in MY FIRST TRIP TO CHINA: 
SCHOLARS, DIPLOMATS AND JOURNALISTS REFLECT ON THEIR FIRST ENCOUNTERS WITH CHINA, at 
197, 206 (Kin-ming Liu ed., 2012), available at http://www.chinafile.com/nandehutu. 
 30.  Susan Whitfield, Qin Gui, in 3 CENSORSHIP: A WORLD ENCYCLOPEDIA, L-R 1990, 
1990 (Derek Jones ed., 2001). 
 31.  The history of imperial Chinese censors goes back over 2000 years. They began as 
relatively unimportant secretaries to emperors and could impeach principal officers of the state. 
Granted greater importance during the Tang dynasty (618–907 CE), censors spoke out fearlessly 
and served “as the trusted ears and eyes of the emperor and act[ed] against misconduct and 
maladministration on the part of officials, high and low, central and local.” CH’IEN TUAN-SHENG, 
THE GOVERNMENT AND POLITICS OF CHINA, 1912–1949, at 39 (1970). They “were in theory 
given some privileges that other officials did not enjoy. For example, they had freedom of speech 
. . . and were free from punishment for their performance of official duties.” PEI HUANG, 
AUTOCRACY AT WORK: A STUDY OF THE YUNG-CHENG PERIOD, 1723–1735, at 115 (1974). See 
also John W. Haeger, Li Kang and the Loss of K’ai-feng: The Concept and Practice of Political 
Dissent in Mid-Sung, 12 J. ASIAN HIST. 30, 33 (1978) (“The Chinese government had invented 
the Censorate, in some ways an institutional concession to the expression of dissenting opinion, 
but far more importantly an agency charged with surveillance over the bureaucracy . . .”). In the 
late imperial era, the impeachment power of censors overtook their ability to dissent, or 
remonstrate, from emperors and high dignitaries. CH’IEN TUAN-SHENG, supra, at 39–40. For an 
article about mass dissent by officials, including censors, in Beijing during the mid-Ming, see 
John W. Dardess, Protesting to the Death: The Fuque in Ming Political History, MING STUD., 
Jan. 2003, at 86 (2003). See also CHARLES O. HUCKER, THE CENSORIAL SYSTEM OF MING 
CHINA (1966) for more about the Ming (as well as pre-Ming) censorial heritage. The institution 
of the Censorate, which originated in ancient China and was later borrowed by neighboring 
countries, is an invention from Asia’s past that contemporary Asian nations could adapt to their 
modern political systems and might more likely succeed than those transplanted from the West. 
For example, keeping each official—and not just the organization as a whole—independent and 
empowering young officials to become internal agents of change within bureaucracies are two 
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(and last) ethnic Han Chinese dynasty, the Ming, abolishing by decree 
the office of prime minister in 1380 because it had been a source of power 
struggles and political instability since the Qin dynasty.32 But prime 
ministers would make a comeback later in Chinese history. One has been 
characterized as “a loyal prime minister to a doomed dynasty” and 
another “the most corrupt prime minister in Chinese history.”33 
Regarding the imperial Censorate, it has yet to be adapted to the modern 
era. Educated elites as well as ordinary Chinese lack a similar institutional 
channel through which they can join peacefully in final political 
decisions.34 

C. Case 3: Wei Zhongxian v. Donglin Academy (17th-century CE) 

The Donglin Academy was founded during the Song dynasty and later 
revived in the Ming (1368–1644) and Qing (1644–1911) dynasties. Its 
influence peaked in the early 1600s before members suffered political 
persecution at the hands of a powerful eunuch.35 Donglin was atypical for 
academies because it operated more as a think tank than a traditional 
school. Despite numerous imperial edicts prompted by the emperor’s 
prime minister outlawing such activities and private academies in the late 
1500s, Donglin reopened in Wuxi (roughly halfway between Nanjing and 
Shanghai) soon after his death to discuss the political reasons behind the 
dynasty’s decline. Its members practiced orthodox Confucianism via 
discipline, righteous living, and study.36 Also, it published annual 
                                                                                                                      
ways to apply certain ideas behind the design of the Censorate to improve the performance of 
existing institutions. Jongryn Mo, The Challenge of Accountability: Implications of the Censorate, 
in CONFUCIANISM FOR THE MODERN WORLD 54, 67 (Daniel A. Bell & Hahm Chaibong eds., 
2003). See generally JIANG QING, A CONFUCIAN CONSTITUTIONAL ORDER: HOW CHINA’S 
ANCIENT PAST CAN SHAPE ITS POLITICAL FUTURE (Daniel A. Bell & Ruiping Fan eds., Edmund 
Ryden trans., 2013); Pierre-Étienne Will, Epilogue: Virtual Constitutionalism in the Late Ming 
Dynasty, in BUILDING CONSTITUTIONALISM IN CHINA 261 (Stéphanie Balme & Michael W. 
Dowdle eds., 2009); On Point with Tom Ashbrook: China and Confucian Democracy? (public 
radio broadcast Aug. 15, 2006), available at http://onpoint.wbur.org/2006/08/15/china-and-
confucian-democracy. 
 32.  JIANG, supra note 14, at 13–14. 
 33.  TALES OF PRIME MINISTERS IN ANCIENT CHINA 235, 252 (Cheng Yu trans. & comp., 
2001). 
 34.  John K. Fairbank, Why China’s Rulers Fear Democracy, N.Y. REV. BOOKS, Sept. 28, 
1989, at 32. See also HE WEIFANG, IN THE NAME OF JUSTICE: STRIVING FOR THE RULE OF LAW 
IN CHINA 187–88 (2012). 
 35.  A Censor Accuses a Eunuch (Patricia Buckley Ebrey trans.), in CHINESE 
CIVILIZATION: A SOURCEBOOK 263, 263–66 (Patricia Buckley Ebrey ed., 2d rev. & expanded 
ed. 1993). See JOHN W. DARDESS, BLOOD AND HISTORY IN CHINA: THE DONGLIN FACTION 
AND ITS REPRESSION, 1620–1627 (2002) for a book on this event. 
 36.  Most previous scholarship on Donglin has focused on its moral and philosophical 
aspects. One scholar, however, argues that its political aspect must be considered as well. “It is 
time to view the Donglin more in the familiar light of political compromise and less in the 
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proceedings regularly criticizing the government’s moral character. 
Another way Donglin spoke freely37 was by voicing its approval or 

disapproval of court appointees, such as eunuchs.38 In 1624 a Donglin 
member named Yang Lien scathingly criticized a eunuch named Wei 
Zhongxian. Yang’s letter to the emperor stated, 

How would anyone have expected that, with a wise ruler like Your 
Majesty on the throne, there would be a chief eunuch like Wei 
Zhongxian, a man totally uninhibited, who destroys court 
precedents, ignores the ruler to pursue his selfish ends, corrupts 
good people, ruins the emperor’s reputation as a Yao or Shun [two 
prehistoric sage-kings], and brews unimaginable disasters? The 
entire court has been intimidated. No one dares denounce him by 
name . . . If today out of fear I also do not speak out, I will be 
abandoning my determination to be loyal and my responsibility to 
serve the state.39 

Yang begged the emperor to investigate Wei or else risk losing the 
dynasty. Although the emperor did not act on Yang’s letter, Wei did by 
purging Yang and others at Donglin. Seven hundred members of the 
“Donglin faction” were dismissed, many were jailed and tortured, 
twenty-two of them died (including Yang), and private academies were 
abolished yet again. These academies were later restored and put under 

                                                                                                                      
otherworldly light of philosophical determinism.” Harry Miller, Newly Discovered Source Sheds 
Light on Late Ming Faction: Reading Li Sancai’s Fu Huai Xiao Cao, MING STUD., Jan. 2003, at 
126, 137. For some of this previous scholarship, see HUCKER, supra note 31, at 152. Two eminent 
Donglin members were Ku Hsien-ch’eng (1550–1612) and Kao P’an-lung (1562–1626). Ku re-
founded Donglin and Kao was the principal leader of both the intellectual and political movements 
associated with Donglin. Heinrich Busch, Ku Hsien-ch’eng, in 1 DICTIONARY OF MING 
BIOGRAPHY, 1368–1644, A-L 736, 740 (L. Carrington Goodrich & Chaoying Fang eds., 1976); 
Charles O. Hucker, Kao P’an-lung, in 1 DICTIONARY OF MING BIOGRAPHY at 701, 701. 
 37.  For an article examining how Ming rulers paradoxically encouraged and discouraged 
the kind of speech Donglin and others engaged in, see generally Zhang Xiangming, A Preliminary 
Study of the Punishment of Political Speech in the Ming Period, MING STUD., Nov. 2010, at 56. 
 38.  Chinese eunuchs date back 5000 years. They were voluntarily castrated males who 
served in various capacities at the royal household. Their castration ensured that the king or 
emperor did not have to worry about them impregnating his many women, thereby muddying the 
line of succession. Because they lived with the ruling family, eunuchs enjoyed rare access to 
power and often improperly influenced royal decision making or usurped power altogether. The 
institution of the palace eunuch ended with the fall of the last royal dynasty in 1911. PIOTR O. 
SCHOLZ, EUNUCHS AND CASTRATI: A CULTURAL HISTORY 128–31 (John A. Broadwin & 
Shelley L. Frisch trans., 2001). For more about eunuchs, see generally JIA YINGHUA, THE LAST 
EUNUCH OF CHINA: THE LIFE OF SUN YAOTING (Sun Haichen trans., 2008); SHIH-SHAN HENRY 
TSAI, THE EUNUCHS IN THE MING DYNASTY (1996). See also OUYANG XIU, HISTORICAL 
RECORDS OF THE FIVE DYNASTIES 316–22 (Richard L. Davis trans., 2004) (11th-century CE). 
 39.  Ebrey, supra note 35, at 264. 
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strict state control.40 By the way, Yang was right. The Ming dynasty 
ended two decades after Wei’s free-speech crackdown.41 

III. A TRIO OF MODERN FREE-SPEECH CASES 

A. Case 4: Chairman Mao v. Writers and Artists (1940s) 

In 1942 Mao Zedong, leader of the then-insurgent Chinese 
Communist Party, held two talks in Yanan (approximately 200 miles 
north of Xian in central China) on the role of writers and artists in society. 
The main, pragmatic, and audience-centered question he addressed was 
how could literature and art serve the masses?42 Published the following 
year, the Talks at the Yanan Forum on Literature and Art43 served as a 
basis for the Party’s widespread censorship of writers and artists for the 
next half century. Intellectuals at the talks suggested that writers and 
artists should be free to explore ideas without political interference.44 

                                                                                                                      
 40.  Susan Whitfield, Donglin Academy, in 1 CENSORSHIP: A WORLD ENCYCLOPEDIA, A-
D 686, 686 (Derek Jones ed., 2001). 
 41.  HUANG TSUNG-HSI, WAITING FOR THE DAWN: A PLAN FOR THE PRINCE: HUANG 
TSUNG-HSI’S MING-I TAI-FANG LU 167 (Wm. Theodore de Bary trans., 1993) (17th-century CE) 
(blaming eunuchs and their chilling of political speech). Huang’s father, Huang Tsun-su, was a 
censor and loyal Donglin member who denounced Wei in 1625. The following year, he was 
unjustly put to death in jail. Not long after, his good name was posthumously restored. Tu Lien-
chê, Huang Tsung-hsi, in 1 EMINENT CHINESE OF THE CH’ING PERIOD (1644–1912), A-O 351, 
351–52 (Arthur W. Hummel ed., 1943). 
 42.  Leo Ou-fan Lee, Literary Trends: The Road to Revolution, 1927–1949, in 13 THE 
CAMBRIDGE HISTORY OF CHINA: REPUBLICAN CHINA 1912–1949, PT. 2, at 421, 479 (John K. 
Fairbank & Albert Feuerwerker eds., 1986). 
 43.  See generally BONNIE S. MCDOUGALL, MAO ZEDONG’S “TALKS AT THE YAN’AN 
CONFERENCE ON LITERATURE AND ART”: A TRANSLATION OF THE 1943 TEXT WITH 
COMMENTARY (1980). See also MAO TSE-TUNG, 3 SELECTED WORKS OF MAO TSE-TUNG 69–98 
(1967). 
 44.  A group of them [including the famous female novelist Ding Ling and poet Ai Qing, 
father of world-renowned contemporary China-based artist Ai Weiwei, supra note 18] had 
published essays a month or two before in the Party’s official literary organ [Liberation Daily] 
that criticized the apathy, hypocrisy, and bureaucratism of top Party leaders.  

Through their criticisms, these writers sought to halt what they considered to be 
the distortion of Communist ideals in practice and the subordination of the 
humanitarian values of communism to short-term tactical goals. Their essays 
revealed a feeling of betrayal by a movement to which they had given themselves 
in misunderstanding. 

MERLE GOLDMAN, LITERARY DISSENT IN COMMUNIST CHINA 20–21 (1967). Consistent with 
China’s best indigenous traditions, “they reminded intellectuals of their duty to be the critical 
conscience of society.” SIMON LEYS [pen name of Pierre Ryckmans], CHINESE SHADOWS 124 
(1977). See also Donghai Idao, The Role of Public Intellectuals, CHINA RTS. F., no. 1, 2005 at 
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Mao could not have disagreed more. He insisted that the Party should 
control the creative process. Writers and artists were not to address 
people’s flaws or dwell on dark societal themes. Rather, they should 
appeal to the masses, inspiring them to unite and help shape their own 
environment.45 

After the Party seized power in 1949, literary bureaucrats swiftly 
attacked writings that deviated from the Party line and forced authors to 
make humiliating self-criticisms. The Talks were used to suppress free 
speech in numerous crackdowns during the rest of Mao’s rule. These 
included the campaign against prominent literary theorist and critic Hu 
Feng in 1955,46 the Anti-Rightist Movement of 1957,47 and culminated 
in the Great Proletarian Cultural Revolution (hereinafter “Cultural 
Revolution”) from 1966 to 1976.48 Also, 

By prescribing the role of writers and artists in socialist society, 
defining the themes that could (or could not) be treated, and even 
giving directions on style, Mao was establishing norms that were 
to stifle literary creation beyond his lifetime. Even in the early 
1980s, when a number of his other policies were being called into 
question, the ideas of the “Yan’an Talks” remained sacrosanct.49 
 
 

                                                                                                                      
65, 65 (lamenting that “[c]ontemporary Chinese intellectuals are not only beneath comparison 
with Western intellectuals, but are likewise spiritually far inferior to the intellectuals (scholars) of 
imperial China” who criticized reality and society). 
 45.  Mao’s views were later codified in Article 45 of the Common Program (the PRC’s 
quasi-constitution from 1949 to 1954), which states that “[l]iterature and art shall be promoted to 
serve the people, to awaken their political consciousness, and to enhance their enthusiasm for 
labour. Outstanding works of literature and art shall be encouraged and rewarded. The people’s 
drama and cinema shall be developed.” Blaustein, supra note 10, at 50. Although using different 
language, three (1954 [Art. 95]; 1978 [Art. 52]; 1982 [Art. 47]) of the PRC’s four constitutions 
have reiterated that the state “encourages and assists” creative work in literature and art. Wang 
(1976), supra note 10, at 54; Wang (1979), supra note 10, at 167; Legis. Affairs Comm’n, supra 
note 10, at 14. The 1982 Constitution qualifies this with the words “conducive to the interests of 
the people.” Legis. Affairs Comm’n, id. Article 12 of the 1975 Constitution, written near the end 
of the Great Proletarian Cultural Revolution (1966–76) by the soon-to-be deposed Gang of Four 
(led by Mao’s fourth and last wife, Jiang Qing), more closely resembles language in the Common 
Program. It states that “literature and art . . . must all serve proletarian politics, serve the workers, 
peasants and soldiers, and be combined with productive labour.” Wang (1976), supra note 10, at 
76. 
 46.  Goldman, supra note 44, at 129–57. 
 47.  Id. at 203–42. 
 48.  See generally RODERICK MACFARQUHAR & MICHAEL SCHOENHALS, MAO’S LAST 
REVOLUTION (2006). 
 49.  Desmond A. Skeel, Mao Zedong – Talks at the Yan’an Forum on Literature and Art, 
in 3 CENSORSHIP: A WORLD ENCYCLOPEDIA, L-R 1534, 1534 (Derek Jones ed., 2001). 
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Outspoken intellectuals at Yanan were just the first persons to learn  
that the Party would not tolerate free speech.50 Since 1949, PRC citizens 
have lived under this troubling fact.51 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                                                                                      
 50.  One even paid the ultimate price for speaking freely. Wang Shih-wei, a Communist 
sympathizer whose pre-Talks essays criticized the opulent lifestyles of Party leaders at a time 
when ordinary Chinese were suffering the hardships of the Second Sino-Japanese War (1937–
45), was executed by the Party in 1947 after being labeled a “Trotskyite” and secret agent. 
GRAHAM HUTCHINGS, MODERN CHINA: A GUIDE TO A CENTURY OF CHANGE 68 (2001); LEYS, 
supra note 44, at 123–27; GOLDMAN, supra note 44, at 25–27, 37–42. See generally DAI QING, 
WANG SHIWEI AND “WILD LILIES”: RECTIFICATION AND PURGES IN THE CHINESE COMMUNIST 
PARTY, 1942–1944 (David E. Apter & Timothy Cheek eds., Nancy Liu & Lawrence R. Sullivan 
trans., Song Jinshou comp., 1994). Interestingly, Wang started the use of big-character posters to 
criticize the Party. Hua Sheng [pseudonym], Big Character Posters in China: A Historical Survey, 
4 J. CHINESE L. 233, 236 (1990). But see Dazibao, supra note 10, at 23 (claiming that such posters 
started in the late 1950s).  
 51.  HUTCHINGS, supra note 50, at 113; LEYS, supra note 44, at 126–27. But some seemed 
to have forgotten. During the seventieth anniversary of the Talks in 2012, a Chinese publisher 
released a commemorative edition hand-copied by some of China’s most popular and respected 
writers, including Mo Yan (winner of the Nobel Literature Prize later that year). Chinese netizens 
noted the irony: “decades after the official repudiation of Soviet-style cultural management, a 
hundred writers were asked to meticulously transcribe what once amounted to an artistic death 
sentence pronounced on their forebears – and the vast majority assented.” Several assenting 
writers later apologized. Eric Abrahamsen, Chairman Mao, in Their Own Hand, LATITUDE (June 
6, 2012, 10:56 AM), http://latitude.blogs.nytimes.com/2012/06/06/chairman-mao-in-their-own-
hand/. Mo said he participated because the publishing house editor was his friend and he wanted 
to show off with his calligraphy. Nobel Laureate Mo Yan: ‘I Am Guilty,’ SPIEGEL ONLINE, Feb. 
26, 2013, http://www.spiegel.de/international/zeitgeist/nobel-literature-prize-laureate-mo-yan-
answers-his-critics-a-885630.html. In a later incident, the award-winning Chinese writer and 
noted censorship critic Murong Xuecun [infra note 105] criticized Mo for seemingly fawning over 
current Party leaders. Tom Phillips, Mo Yan Stirs Controversy with Support for Chinese President, 
TELEGRAPH (online ed.), Jan. 11, 2015, http://www.telegraph.co.uk/news/worldnews/asia/china/ 
11338916/Mo-Yan-stirs-controversy-with-support-for-Chinese-president.html. 
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B. Case 5: Chinese Communist Party v. Fang Lizhi 
(1950s, 60s, and 80s)52 

Fang Lizhi studied theoretical and nuclear physics at Peking 
University (China’s Harvard, nicknamed Beida) in the 1950s. While there 
he became a committed Marxist and joined the Party. And like the 
outspoken intellectuals at Yanan, he believed that politics should not 
interfere with intellectual pursuits, especially science. He openly 
criticized the government in 1955 by urging students to break free from 
the rigid dogma of the education system and claiming that schools should 
nurture independent thinking. Needless to say, he was soon denounced 
and expelled from the Party.53 Mao’s violent, teenaged police (aka Red 
Guards) detained him for three years in the late 1960s. 

After the Cultural Revolution, the Party restored Fang’s membership 
and he became director of physics at the prestigious University of Science 
and Technology in Hefei (approximately 100 miles west of Nanjing). At 
the suggestion of the Ministry of Education, he created radical plans for 
reorganizing the administration of his school in 1985. He advocated free 
speech and an open academic environment. In 1986 he became something 
like a national hero due to stories about him published in the Party’s 
official newspaper, People’s Daily.54 But trouble ensued. The Party 
blamed him for student pro-democracy and anti-official corruption 
demonstrations later that year.55 It expelled him again from the Party, 
removed him from his post, and reassigned him to another, less important 
one. 

The West hailed Fang as China’s Sakharov and he appeared on a 
March 1989 Time magazine cover.56 After the June 1989 military 
                                                                                                                      
 52.  I wrote a slightly different version of this Subpart for BIOGRAPHICAL DICTIONARY OF 
THE PEOPLE’S REPUBLIC OF CHINA 77, 77–78 (Yuwu Song ed., 2013). 
 53.  IAN BURUMA, BAD ELEMENTS: CHINESE REBELS FROM LOS ANGELES TO BEIJING 61 
(2001). 
 54.  Orville Schell, China’s Hidden Democratic Legacy, FOREIGN AFF., July/Aug. 2004, at 
116, 124.  
 55.  Thousands of students at Fang’s university marched in the streets in December to 
demand democracy. Similar protests spread to twenty other cities. BURUMA, supra note 53, at 
64–65. Unlike other large protests in 1976, 1978–79, and 1989, these protests ended relatively 
quickly and without mass arrests, military intervention, or killing. Fang told his students to end 
their protest and return to class. To his surprise, they did! The New Generation, in CHINA: A 
CENTURY OF REVOLUTION – PART THREE: BORN UNDER THE RED FLAG 1976–1997 (DVD: 
Zeitgeist Films & Ambrica Prods. 2007). See generally Julia Kwong, The 1986 Student 
Demonstrations in China: A Democratic Movement?, 28 ASIAN SURV. 970 (1988); David A. 
Kelly, The Chinese Student Movement of December 1986 and Its Intellectual Antecedents, 17 
AUSTL. J. CHINESE AFF. 127 (1987). 
 56.  Orville Schell, China’s Andrei Sakharov, ATLANTIC MONTHLY, May 1988, at 35, 
available at http://www.theatlantic.com/past/docs/unbound/flashbks/china/fang.htm; Daniel 
Benjamin, Intimidating Fang, TIME (int’l ed.), Mar. 13, 1989, at 8. 
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crackdown on pro-democracy demonstrators in Beijing, he and his wife, 
neither of whom were directly involved in the protests despite 
government claims to the contrary, took refuge for over a year there in 
the U.S. embassy. They fled China for the West in 1990.57 One of the 
PRC’s best homegrown scientists and critical thinkers, the exiled Fang 
was until his death in 2012 a physics professor at the University of 
Arizona.58 

C. Case 6: Comrade Deng v. Citizen Wei (1970s and 90s)59 

Wei Jingsheng was born in Beijing in 1950 to a well-connected Party 
family. No one could have predicted that this former Red Guard, People’s 
Liberation Army soldier, and Beijing Zoo electrician would become post-
Mao China’s most famous free speaker. The Democracy Wall 
Movement—a short-lived public outpouring of complaints, demands, and 
dissent for more democracy and freedom by ordinary Chinese from late 
1978 to early 1979—attracted him almost immediately.60 He wrote his 
legendary big-character poster The Fifth Modernization: Democracy in 
only a few hours and posted it on the Wall in downtown Beijing at the 
intersection of Xidan and Chang’an avenues (a few blocks west of 
Tiananmen Square and the Forbidden City) on December 5. It dared 
question the Party’s legitimacy in the aftermath of the Cultural 
Revolution and argued that without the addition of democracy the four 
modernizations in agriculture, defense, industry, and science just 
announced by the new reform-minded Party leaders would ultimately 
fail.61 

Wei and others founded a grassroots journal called Exploration that 
highlighted social problems. Among other things, it covered peasant 
petitions and prison conditions. China’s then-new supreme leader, Deng 
Xiaoping, started cracking down on Democracy Wall participants in early 
                                                                                                                      
 57.  Desmond A. Skeel, Fang Lizhi, in 2 CENSORSHIP: A WORLD ENCYCLOPEDIA, E-K 
773, 774 (Derek Jones ed., 2001). 
 58.  Perry Link, On Fang Lizhi (1936–2012), N.Y. REV. BOOKS, May 10, 2012, at 65, also 
at NYRBLOG (Apr. 13, 2012, 11:45 AM), http://www.nybooks.com/blogs/nyrblog/2012/apr/13/ 
on-fang-lizhi/. For more about Fang by Fang, see FANG LIZHI, BRINGING DOWN THE GREAT 
WALL: WRITINGS ON SCIENCE, CULTURE, AND DEMOCRACY IN CHINA (James H. Williams ed. 
& trans., 1992). For more about Fang once he settled in the United States, see BURUMA, supra 
note 53, at 59–79. 
 59.  I wrote a slightly different version of this Subpart for BIOGRAPHICAL DICTIONARY OF 
THE PEOPLE’S REPUBLIC OF CHINA 317, 317–18 (Yuwu Song ed., 2013). 
 60.  Desmond A. Skeel, Wei Jingsheng, in 4 CENSORSHIP: A WORLD ENCYCLOPEDIA, S-
Z, at 2617, 2617 (Derek Jones ed., 2001). See generally Kjeld Erik Brodsgaard, The Democracy 
Movement in China, 1978–1979: Opposition Movements, Wall Poster Campaigns, and 
Underground Journals, 21 ASIAN SURV. 747 (1981). 
 61.  WEI JINGSHENG, THE COURAGE TO STAND ALONE: LETTERS FROM PRISON AND 
OTHER WRITINGS 201 (Kristina M. Torgeson ed. & trans., 1998). 
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1979. Wei responded,  

If he implements policies that benefit the people and if he leads 
them to peace and prosperity, we will trust him . . . If he 
implements policies that are detrimental to the people, and if he 
follows a dictatorial road and acts contrary to the interests of the 
people, the people should oppose him.62  

The government promptly arrested and charged him with 
“counterrevolutionary activities” and divulging military secrets to 
foreigners. Wei testified at a one-day show trial on October 16 and 
refused to recant his bold views. Exemplifying a nascent rights-
consciousness among citizens at that time, he invoked the PRC 
Constitution’s free-speech provision.63 Not persuaded, the court 
sentenced him to fifteen years in prison. He remained there, enduring 
beatings and long periods of solitary confinement and was nominated for 
the Nobel Peace Prize, until being released in 1993 in a bid by the 
government to host the 2000 Summer Olympics in Beijing.64 

That bid lost.65 The government re-arrested Wei in 1994 and re-
sentenced him to fourteen years in prison in 1995.66 Mounting 
international pressure led to his release and exile (read: banishment, a 
punishment meted out to various “bad elements” by Chinese rulers dating 
back to at least the Qin dynasty)67 to the United States for health reasons 
                                                                                                                      
 62.  Skeel, supra note 60. Unlike almost all other Democracy Wall activists, “Wei warned 
that without radical political change, Deng would turn out to be a tyrant just like the countless 
Chinese despots who had preceded him. Without the freedom to criticize and vote, there could be 
no check on absolute personal power. Wei turned out to be right.” BURUMA, supra note 53, at 86. 
 63.  The fourth charge of Wei’s indictment claimed that he incited the overthrow of the 
government by speaking freely for democracy and human rights. He rebutted this charge by 
arguing that free speech is a constitutional right to be enjoyed by all citizens. In addition, he denied 
advocating the violent overthrow of the government and explained how quotes of his had been 
taken out of context by the public prosecutor. WEI, supra note 61, at 222–25. See generally 
William C. Jones, Due Process in China: The Trial of Wei Jingsheng, 9 REV. SOCIALIST L. 55 
(1983). 
 64.  HUTCHINGS, supra note 50, at 461–62. To commemorate the forthcoming 
anniversaries of the French Revolution (1789), China’s May 4th Movement (1919), and the 
founding of the PRC (1949), Fang Lizhi wrote a letter to Deng in January 1989 asking him to 
pardon Wei and other political prisoners. FANG, supra note 58, at 242–43. Fang told fellow 
intellectuals what he had done and his example inspired the like-minded among them to do the 
same. They wrote petitions calling for freedom of speech, rule of law, and Wei’s pardon. Needless 
to say, Deng did not grant any of these requests. MERLE GOLDMAN, SOWING THE SEEDS OF 
DEMOCRACY IN CHINA: POLITICAL REFORM IN THE DENG XIAOPING ERA 287–88 (1994). 
 65.  Beijing tried again later and won. Jeré Longman, Beijing Wins Bid for 2008 Olympic 
Games, N.Y. TIMES, July 14, 2001, at A1. 
 66.  For documents on and analysis of his 1995 trial, see Human Rights in China, A Travesty 
of Justice: The Show Trial of Wei Jingsheng [report], Mar. 4, 1996. 
 67.  HULSEWÉ, supra note 19, at 17. Also, Hulsewé notes that “banishment in [imperial] 
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soon after Deng’s death in 1997. True to form, Wei chastised U.S. 
politicians and businesspeople for going soft on human rights in China. 
But the U.S. government did not punish him. Criticism, even mockery, 
of political and business leaders is tolerated there and does not plunge 
society into chaos. One of the PRC’s bravest homegrown heroes and 
democrats, the exiled Wei continues speaking out for a politically freer 
China.68 

IV. WHY THE PARTY SHOULD TOLERATE FREE SPEECH 
A. Cautionary Tales 

The sextet of free-speech cases retold above should serve as 
cautionary tales to the PRC’s current leaders that such repressions of 
criticism and dissent are signs of intellectually backward and frightened 
governments.69 Professor Daniel Farber writes that “[r]epression drives 
dissidents underground, provides them with martyrs, and gives their ideas 
the attractive aura of the forbidden. Also, dissidents, however bad their 
ideas, are early warning signs of popular discontent and mounting social 
problems, alerting the government to the need for reform before events 
reach a crisis.”70 

It is no coincidence that the most technologically advanced, culturally 
dynamic, and politically stable country in the world today, the United 
States, is also the one that most tolerates freedom of speech, especially 
political speech. This kind of speech can be hard to define. “Virtually 
everything from comic strips to commercial advertisements to even 
pornography can have a political dimension,” writes dean and professor 
Erwin Chemerinsky. “[The United States’] refusal to narrowly limit the 
                                                                                                                      
China left the exile still within the country and subject to Chinese authority.” Id. at 17 n.12. In 
modern China, Fang and Wei were de facto banished outside the country in 1990 and 1997. Fang 
was never allowed back in. Wei has yet to be. More recently, a de facto banishment within the 
country happened to outspoken law professor He Weifang of Beijing University. Peter Foster, 
Leading Dissident ‘Exiled’ to Chinese Northwest, TELEGRAPH (online ed.), Mar. 11, 2009, 
http://www.telegraph.co.uk/news/worldnews/asia/china/4974333/Leading-dissident-exiled-to-
Chinese-northwest.html. He was “reassigned” to teach for two years at an obscure school in 
China’s remote Xinjiang region. But this was not necessarily a bad thing. While there, he seriously 
read ancient Chinese classics for the first time. HE, supra note 34, at 42. Regardless, Xinjiang’s 
use as a banishment site goes back centuries. See generally JOANNA WALEY-COHEN, EXILE IN 
MID-QING CHINA: BANISHMENT TO XINJIANG, 1758–1820 (1991). 
 68.  For more about Wei and his post-1997 activities, see BURUMA, supra note 53, at 80–
107; Wei Jingsheng Foundation’s website, http://www.weijingsheng.org/. 
 69.  LIU XIAOBO, supra note 14, at 318–19 (writing in his 2009 criminal trial self-defense 
statement that past Chinese repressions of free speech “have come to be viewed as black marks 
on the records of the regimes that imposed them and as embarrassments to the Chinese nation”).  
 70.  FARBER, supra note 7, at 6. 
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First Amendment [i.e., speech] . . . in this way reflects the importance of 
freedom of speech about other topics ranging from scientific debates to 
accurate commercial information in the marketplace.”71 

Genuinely democratic, human rights-respecting, and rule of law-
following governments tolerate free speech because it furthers self-
governance and social stability, helps the discovery of truth via the 
marketplace of ideas, promotes autonomy and self-realization, and 
fosters tolerance.72 It is doubtful whether anyone could argue 
persuasively that these ends are undesirable, unreasonable, and not marks 
of modernity. 

B. A Disharmonious Society 

The PRC’s current leaders need not fear public criticism of themselves 
and their policies by citizens. By letting citizens publicly criticize the 
Party, the Party could gain honest, independent feedback on what it is 
doing right, wrong, and ought to do. With 86 million members, the Party 
is the world’s largest political organization. Membership is highly 
selective and hard to get, which explains why members make up only 6% 
of China’s 1.37 billion citizens.73 Tolerating political speech can help the 
Party truly remain in “the vanguard both of the Chinese working class 
and of the Chinese people and the Chinese nation” as the Party’s 
constitution claims.74 Silencing such speech erodes the Party’s credibility 
                                                                                                                      
 71.  CHEMERINSKY, supra note 8, at 955. 
 72.  Id. at 954–58; FARBER, supra note 7, at 3–6; BARENDT, supra note 8, at 6–23 
(discussing, in addition, a fourth theory for free-speech protection: suspicion of government). See 
also JOHN STUART MILL, ON LIBERTY WITH THE SUBJECTION OF WOMEN AND CHAPTERS ON 
SOCIALISM 19–55 [ch. 2 of ON LIBERTY] (Stefan Collini ed., 1989) (1859) for the classic 
arguments in support of free speech. Mill’s On Liberty was first translated into Chinese and 
published in China over a century ago. See generally MAX KO-WU HUANG, THE MEANING OF 
FREEDOM: YAN FU AND THE ORIGINS OF CHINESE LIBERALISM (2008); DOUGLAS HOWLAND, 
PERSONAL LIBERTY AND PUBLIC GOOD: THE INTRODUCTION OF JOHN STUART MILL TO JAPAN 
AND CHINA (2005).  
 73.  CPC Membership (2013), CHINA.ORG.CN, July 4, 2014, http://www.china.org.cn/ 
china/2014-07/04/content_32857792.htm; Min Jie, Trimming the Fat, NEWS CHINA, May 2013, 
at 26–27, available at http://www.newschinamag.com/magazine/trimming-the-fat; THE PEOPLE’S 
REPUBLIC OF CHINA YEARBOOK 246 (32d ed. 2012). See also Edward Wong, In China, Widening 
Discontent Among the Communist Party Faithful, N.Y. TIMES, Jan. 20, 2013, at A6. For three 
books about the Party—one of the world’s most opaque organizations, rivaled mainly by the 
Vatican—during the last two decades, see ROWAN CALLICK, THE PARTY FOREVER: INSIDE CHINA’S 
MODERN COMMUNIST ELITE (2013); RICHARD MCGREGOR, THE PARTY: THE SECRET WORLD 
OF CHINA’S COMMUNIST RULERS (2010); DAVID SHAMBAUGH, CHINA’S COMMUNIST PARTY: 
ATROPHY AND ADAPTATION (2008). 
 74.  Full Text of Constitution of Communist Party of China [general program], PEOPLE’S 
DAILY ONLINE, Nov. 19, 2012, http://english.people.com.cn/90785/8024545.html. The Party’s 
constitution should not be mistaken for the national constitution, although both were written by 
the Party. The former deals mainly with ideology and membership, while the latter deals mainly 
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and legitimacy among Chinese as well as the larger international 
community. Eventually citizens will get fed up and resort to other ways 
to let the government know what they think. 

For example, although rarely reported in the state-run Chinese media, 
mass incidents or public protests have been on the rise. China’s Ministry 
of Public Security reported that more than 58,000 mass incidents 
occurred in 2003 (an average of 159 per day), more than 74,000 in 2004 
(an average of 202 per day), and more than 87,000 in 2005 (an average 
of 238 per day),75 including a notable one that year in Guangdong 
Province near Hong Kong. At least 3, and maybe as many as 20, 
protesters were shot dead by the police. It was the first known use of 
lethal force by authorities on protesters since June 1989 in Beijing.76 
                                                                                                                      
with the framework of government. 
 75.  I was unable to verify (personally or via Chinese contacts in Beijing) whether these 
numbers came from the Ministry of Public Security, which is frequently cited as the source by 
mostly unofficial—but reliable—sources. China Looks for Solution to a Few Protests in Rural 
Areas, PEOPLE’S DAILY ONLINE, Mar. 1, 2006, http://english.people.com.cn/200603/01/eng 
20060301_247056.html; Liu Xiaobo, Atop a Volcano, CHINA RTS. F., no. 1, 2005 at 39, 39–44, 
available at http://www.hrichina.org/sites/default/files/PDFs/CRF.1.2005/1.2005AtopAVolca 
no.pdf; Minxin Pei, Rights and Resistance: The Changing Contexts of the Dissident Movement, 
in CHINESE SOCIETY: CHANGE, CONFLICT AND RESISTANCE 31, 37 (Elizabeth J. Perry & Mark 
Selden eds., 3d ed. 2010). Also, none of the unofficial sources I relied on that cite these numbers 
define whether or how “mass incidents” or “public protests” are officially defined (i.e., how many 
persons must be involved and what activities they must engage in to constitute an incident or 
protest). [To compound confusion, a senior Party member quoted in the People’s Daily Online 
article above seemingly distinguishes (without defining) protests and incidents from public order 
disturbances, saying that the protests only account for a very small portion of public order 
disturbances and the cause of the incidents (protests? public order disturbances?) are “very 
complicated.”] This ambiguity may be to the government’s liking. Justine Zheng Ren, What is 
“Mass Incident”? The Categorization and Deconstruction of a Dangerous Concept, 4 CHINA 
ELECTIONS & GOVERNANCE REV. 12, 16–17 (2009), available at http://www.cartercenter.org/ 
resources/pdfs/peace/china/CEG-review-issue4.pdf. Regardless, I think these numbers are 
probably official and, consequently, undercounts. Why would the government release such 
numbers, which, even if undercounts, are still quite damning? I spoke privately with a Chinese 
law professor in 2006 at an elite Beijing school who opined that the Ministry releases this 
information without realizing how bad it makes China look to the outside world. He appears to 
have been right—and the Ministry soon got wise. It has not released figures since then, when 
90,000 mass incidents were reported. Yu Jianrong, Anger in the Streets, CAIJING ANN. ED. 25 
(2009). Sociology professor (and doctoral supervisor of newly appointed President Xi Jinping) 
Sun Liping at Beijing’s elite Tsinghua University estimates that 180,000 mass incidents occurred 
in 2010. Peter Coy et al., The Great Fall of China, BLOOMBERG BUS. WK., May 7–13, 2012, at 
7. And some prominent China-based academics say that number has probably doubled (to 360,000 
mass incidents yearly) since 2010. Hannah Beech, Big Brotherhood, TIME, Oct. 22, 2012, at 39. 
 76.  The Leonard Lopate Show: Underreported – Violent Crackdown in China (public radio 
broadcast Dec. 15, 2005), available at http://www.wnyc.org/story/51683-reporting-violence/; 
Howard W. French, Beijing Casts Net of Silence Over Protest, N.Y. TIMES, Dec. 14, 2005, at A1; 
Joseph Kahn, Military Officer Tied to Killings is Held by China, N.Y. TIMES, Dec. 12, 2005, at 
A1; Howard W. French, Protesters Say Police in China Killed Up to 20, N.Y. TIMES, Dec. 10, 
2005, at A1; China Reveals Report on Violence in South, CHINA DAILY (online ed.), Dec. 11, 
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Also, protests grew in number (almost nine-fold) and violence (including 
attacks on government property) from the mid-1990s to mid-2000s. Last 
decade estimated economic losses resulting from mass incidents totaled 
billions of dollars.77 Former New York Times Beijing bureau chief Joseph 
Kahn writes that “[t]he scale of unrest is extraordinary for any country in 
peacetime.”78 

Unlike in many other countries or regions, the main causes of mass 
incidents in China have little to do with ethnic or religious differences.79 
Around 92% of Chinese are ethnic Hans80 and religions both native and 
foreign have coexisted relatively peacefully for centuries. Rampant 
official corruption, wage disputes, social welfare problems, the 
restructuring of state-owned enterprises, environmental concerns, and 
land-use evictions are to blame for most of China’s alarming rise in public 
                                                                                                                      
2005, http://www.chinadaily.com.cn/english/doc/2005-12/11/content_502385.htm. 
 77.  C. FRED BERGSTEN ET AL., CHINA: THE BALANCE SHEET: WHAT THE WORLD NEEDS 
TO KNOW NOW ABOUT THE EMERGING SUPERPOWER 41 (2007) (claiming that estimated 
economic losses totaled US $4–5 billion, or CN ¥32–40 billion, during just the first half of 2005). 
Partly in response, the government recently began for the first time spending more money—at 
least officially—on domestic “stability protection” than national defense. Some China-based 
scholars worry that such spending is diverting money from initiatives that could ease the causes, 
instead of the symptoms, of social unrest. Chris Buckley, China’s Internal Security Spending Tops 
Army Budget, CHINA POST (online ed.), Mar. 6, 2011, http://www.chinapost.com.tw/china/ 
national-news/2011/03/06/293553/Chinas-internal.htm. Also partly in response, all major 
industrial projects must now pass a “social risk assessment” before starting. This is meant to 
reduce “the large and increasingly violent environmental protests of the last year, which forced 
the suspension or cancellation of chemical plants, coal-fired power plants and a giant copper 
smelter.” Keith Bradsher, ‘Social Risk’ Test Ordered by China for Big Projects, N.Y. TIMES, 
Nov. 13, 2012, at A8. 
 78.  Joseph Kahn, Pace and Scope of Protest in China Accelerated in ’05, N.Y. TIMES, Jan. 
20, 2006, at A10. 
 79.  But two truly “mass incidents” involving ethnic differences happened late last decade 
in China’s far west, pitting Han Chinese against Tibetans in 2008 and Uyghurs in 2009. At least 
scores of people (Han and Tibetan) were killed in Tibet and hundreds (Han and Uyghur) in 
Xinjiang. For the government’s version of events, see March 14: The Lhasa Riots, CCTV NEWS, 
http://www.cctv.com/english/special/tibetriots/01/index.shtml; July 5th: The Xinjiang Urumqi 
Riots, CCTV NEWS, http://www.cctv.com/english/special/0705riots/homepage/index.shtml. For 
independent and dissenting views outside of China, see WARREN W. SMITH, JR., TIBET’S LAST 
STAND? THE TIBETAN UPRISING OF 2008 AND CHINA’S RESPONSE (2010); Human Rights 
Watch, “We Are Afraid to Even Look for Them”: Enforced Disappearances in the Wake of 
Xinjiang’s Protests [report], Oct. 21, 2009, available at http://www.hrw.org/en/reports/2009/10/ 
22/we-are-afraid-even-look-them-0. For an exchange between a Chinese scholar in China and a 
Tibetan scholar in Canada about the longstanding “Tibet issue,” see WANG LIXIONG & TSERING 
SHAKYA, THE STRUGGLE FOR TIBET (2009). And for a two-part talk with Wang and his wife 
Tsering Woeser, a Tibetan writer and activist in Beijing, about Tibet and Xinjiang, see Ian 
Johnson, Wang Lixiong and Woeser: A Way Out of China’s Ethnic Unrest?, NYRBLOG (Aug. 8, 
2014, 1:15 PM), http://www.nybooks.com/blogs/nyrblog/2014/aug/08/wang-lixiong-woeser-
chinas-ethnic-unrest/. 
 80.  THE PEOPLE’S REPUBLIC OF CHINA YEARBOOK, supra note 73, at 248. The remaining 
8% of Chinese belong to 1 of 55 government-recognized ethnic minority groups. 
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protests.81  

C. FS = C² > EP Does Not Add Up 

Qin dynasty prime minister Li Si’s ancient political equation of free 
speech equals chaos and confusion greater than the emperor’s power 
(expressed mathematically as FS = C² > EP) does not add up. To fix it, 
put a minus sign in front of FS because this is proved by Chinese history. 
In the polyglot United States the applicable equation has been FS = C² < 
PP (PP stands for president’s power because the United States has never 
had an emperor). Many Americans publicly criticized and denounced 
then-President George W. Bush’s decision to invade Iraq in 2003. One of 
the first and most memorable, Academy Award-winning filmmaker 
Michael Moore, even scolded Bush on live television during the 2003 
Oscars,82 less than a week after the invasion began and more than a year 

                                                                                                                      
 81.  Amnesty Int’l, Standing Their Ground: Thousands Face Violent Eviction in China 
[report], Oct. 11, 2012, at 37, available at http://www.amnesty.org/en/library/info/ASA17/001/ 
2012/en; Recent High-Profile Mass Protests in China, BBC NEWS, July 3, 2012, 
http://www.bbc.co.uk/news/world-asia-china-18684903; Sun Zhe, Fishermen’s Fury, NEWS 
CHINA, Mar. 2012, at 34, available at http://www.newschinamag.com/magazine/fishermens-fury; 
Jim Yardley, Premier Says China Beset by Corruption and Rural Land Issues, N.Y. TIMES, Mar. 
14, 2006, at A5; Joseph Kahn, Chinese Premier Says Seizing Peasants’ Land Provokes Unrest, 
N.Y. TIMES, Jan. 21, 2006, at A3; Howard W. French, Land of 74,000 Protests (but Little is Ever 
Fixed), N.Y. TIMES, Aug. 24, 2005, at A4; A Chronology of Unrest, CHINA RTS. F., no. 1, 2005 
at 20, 20–22, available at http://www.hrichina.org/sites/default/files/PDFs/CRF.1.2005/1.2005A 
ChronologyofUnrest.pdf. See generally Eva Pils, Taking Yuan (冤) Seriously: Why the Chinese 
State Should Stop Suppressing Citizen Protests Against Injustice, 25 TEMP. INT’L & COMP. L.J. 
285 (2011); Jun Jing, Environmental Protests in Rural China, in CHINESE SOCIETY: CHANGE, 
CONFLICT AND RESISTANCE 197 (Elizabeth J. Perry & Mark Selden eds., 3d ed. 2010); CHING 
KWAN LEE, AGAINST THE LAW: LABOR PROTESTS IN CHINA’S RUSTBELT AND SUNBELT (2007); 
KEVIN J. O’BRIEN & LIANJIANG LI, RIGHTFUL RESISTANCE IN RURAL CHINA (2006); Eva Pils, 
Land Disputes, Rights Assertion, and Social Unrest in China: A Case from Sichuan, 19 COLUM. 
J. ASIAN L. 235 (2005); Human Rights Watch, Demolished: Forced Evictions and the Tenants’ 
Rights Movement in China [report], Mar. 24, 2004, available at http://www.hrw.org/en/reports/ 
2004/03/24/demolished-0. Disagreement exists over the broad meaning and ultimate impact of 
this rise. See generally Shi Fayong, Improving Local Governance Without Challenging the State: 
The Middle-Class Protest in Urban China, 12 CHINA: INT’L J. 153 (2014); XI CHEN, SOCIAL 
PROTEST AND CONTENTIOUS AUTHORITARIANISM IN CHINA (2012); Ho-fung Hung, South 
China’s Protests Are Not as Subversive as Many Think, COLUM. U. PRESS BLOG (Jan. 24, 2012, 
12:42 PM), http://www.cupblog.org/?p=5224; Bruce J. Dickson, No “Jasmine” for China, 
CURRENT HIST.: J. CONTEMP. WORLD AFF., Sept. 2011, at 211; MARTIN KING WHYTE, MYTH OF 
THE SOCIAL VOLCANO: PERCEPTIONS OF INEQUALITY AND DISTRIBUTIVE INJUSTICE IN 
CONTEMPORARY CHINA (2010); Xiao Qiang, Sun Liping (孙立平): The Biggest Threat to China 
is Not Social Turmoil but Social Decay (Part I), CHINA DIGITAL TIMES (Mar. 10, 2009, 10:26 
PM), http://chinadigitaltimes.net/2009/03/sun-liping-孙立平-the-biggest-threat-to-china-is-not-
social-turmoil-but-social-decay/; IS CHINA UNSTABLE?: ASSESSING THE FACTORS (David 
Shambaugh ed., 2000). 
 82.  Moore’s Oscar acceptance speech can be read, seen, and heard in its entirety at 
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before Bush’s main justifications (Iraqi weapons of mass destruction and 
ties to al-Qaida terrorists) for waging a pre-emptive war were officially 
discredited,83 as a “fictitious” president and said that the United States 
had been sent to war for “fictitious” reasons. 

The following year, just four months before a small majority of 
Americans re-elected Bush,84 Moore released Fahrenheit 9/11, an award-
winning and record-setting documentary film that harshly criticizes 
Bush’s first term as president and mocks his pre-White House life.85 
Americans took to the streets that summer to see the movie and that fall 
to vote for president. But they did not kill each other, kill Bush, or bomb 
the White House. They spoke freely and behaved civilly for the most part. 
And Bush won a second term. Chinese Communist Party, take note: no 
matter what domestic critics say and citizens hear publicly about a top 
political leader or that leader’s policies, that leader and his party can still 
win a majority of votes and legitimately stay in power. 

D. Rewards of Free Speech 

Tolerating free speech in the political sphere yields two valuable 
rewards. First, it is highly therapeutic. Citizens can say whatever is on 
their minds and not have to keep their thoughts pent up. This gives them 
a sense of being heard, participating in political processes, and shaping 
their own destinies. Moreover, it can reduce the likelihood of clashes 
growing yearly between citizens with pent-up political speech and the 
                                                                                                                      
http://www.americanrhetoric.com/speeches/michaelmooreoscaracceptance.htm. 
 83.  See generally COMPREHENSIVE REPORT OF THE SPECIAL ADVISOR TO THE DCI ON 
IRAQ’S WMD (Sept. 30, 2004), available at https://www.cia.gov/library/reports/general-reports-
1/iraq_wmd_2004/index.html; THE 9/11 COMMISSION REPORT: FINAL REPORT OF THE 
NATIONAL COMMISSION ON TERRORIST ATTACKS UPON THE UNITED STATES (July 22, 2004), 
available at http://www.gpo.gov/fdsys/pkg/GPO-911REPORT/content-detail.html. 
 84.  Bush beat his main challenger, then-Senator John Kerry, by 3,012,166 popular votes 
(out of 122,295,395 total votes cast nationally) and 35 electoral votes. FEDERAL ELECTIONS 2004: 
ELECTION RESULTS FOR THE U.S. PRESIDENT, THE U.S. SENATE AND THE U.S. HOUSE OF 
REPRESENTATIVES 5–6 (2005), available at http://www.fec.gov/pubrec/fe2004/federalelections 
2004.pdf. In the closest and most controversial presidential election in U.S. history, Bush lost the 
national popular vote by 543,895 votes (out of 105,405,100 total votes cast nationally) to then-
Vice President Al Gore in 2000. But he eked out a five electoral-vote win, which, along with the 
intervention of a deeply divided U.S. Supreme Court, helped him become president. FEDERAL 
ELECTIONS 2000: ELECTION RESULTS FOR THE U.S. PRESIDENT, THE U.S. SENATE AND THE 
U.S. HOUSE OF REPRESENTATIVES [Table: 2000 Presidential Electoral and Popular Vote] (2001), 
http://www.fec.gov/pubrec/fe2000/elecpop.htm. See generally RECOUNT: THE STORY OF THE 
2000 PRESIDENTIAL ELECTION (DVD: HBO Studios 2008); BUSH V. GORE: THE COURT CASES 
AND THE COMMENTARY (E.J. Dionne, Jr. & William Kristol eds., 2001). 
 85.  FAHRENHEIT 9/11 (DVD: Sony Pictures Home Entm’t 2004); Geoffrey O’Brien, Is It 
All Just a Dream?, N.Y. REV. BOOKS, Aug. 12, 2004, at 17, available at http://www.nybooks. 
com/articles/archives/2004/aug/12/is-it-all-just-a-dream/; Richard Corliss, The World 
According to Michael, TIME, July 12, 2004, at 62.  
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state.86 The Fourth Generation recognized the value of group therapy, 
which is why it tolerated, perhaps encouraged, mass protests in Beijing, 
Shanghai, and approximately thirty-eight other Chinese cities in 2005 
against Japan.87 These protests lasted for several weeks. Some Japanese 
passers-by were harassed and even beaten up. After determining that 
protesters had let off enough steam (and in a way that could have been 
directed at the Chinese government instead), the government called for 
the protests to end. In other words, the group therapy session was over.88 

Second, it maximizes intellectual capital. The PRC seeks to turn many 
of its best universities like Beijing’s elite Tsinghua (China’s MIT) into 
world-class centers of learning within a decade. This involves recruiting 
top foreign-trained Chinese and Chinese-American specialists, setting 
them up in well-equipped labs, surrounding them with the smartest 
students, and giving them great leeway. But the political speech climate 
is far less open in China than in the West. Some China-based academics 
fear that great foreign professors publicly critical of the Party’s policies 
will come to China for only a year or two and leave frustrated. 
Compounding matters, Chinese students “are not encouraged to 
challenge authority or received wisdom,” writes former New York Times 
Shanghai bureau chief Howard French. “For some, that helps explain why 
China has never won a Nobel Prize [in the sciences]. What is needed most 
now, some of China's best scholars say, are bold, original thinkers.”89 If 
                                                                                                                      
 86.  MINXIN PEI, CHINA’S TRAPPED TRANSITION: THE LIMITS OF DEVELOPMENTAL 
AUTOCRACY 203 (2006); SOR-HOON TAN, CONFUCIAN DEMOCRACY: A DEWEYAN 
RECONSTRUCTION 182 (2003) (discussing ancient Chinese arguments for a “safety-valve” 
defense of free speech); FREDERICK SCHAUER, FREE SPEECH: A PHILOSOPHICAL ENQUIRY 78–
80 (1982). And according to another China scholar, “They [China’s rulers] are coming up against 
a number of uncomfortable facts. There is a great deal of repressed demand out there for political 
expression . . . there is a fear [by the rulers] that if you give an inch, they [the ruled] will take a 
mile.” Jim Yardley, Report Calls Communist Party Rule Essential to Democracy in China, N.Y. 
TIMES, Oct. 20, 2005, at A5. 
 87.  Protesters, mostly nationalistic youth, were upset with the Japanese government for 
several reasons: its attempt to become a permanent member of the U.N. Security Council, its 
approval of high school textbooks that Chinese felt whitewashed Japan’s war crimes in China 
during World War II, and a visit by the then-prime minister of Japan to a Tokyo shrine that 
memorializes World War II military heroes—including some war criminals. SUSAN L. SHIRK, 
CHINA: FRAGILE SUPERPOWER 140 (2007). Similar protests broke out again in 2012, this time over 
a long-contested, uninhabited [and uninhabitable] tiny set of East China Sea islands known as 
Diaoyu in China and Senkaku in Japan. JESSICA CHEN WEISS, POWERFUL PATRIOTS: NATIONALIST 
PROTEST IN CHINA’S FOREIGN RELATIONS 189–218 (2014); Sophie Beach, Anti-Japan Protests 
Escalate, Turn Violent, CHINA DIGITAL TIMES (Sept. 16, 2012, 1:11 AM), http://china 
digitaltimes.net/2012/09/anti-japan-protests-escalate-turn-violent/.  
 88.  Pu Zhiqiang, China’s Selective Memory [Perry Link trans.], N.Y. TIMES, Apr. 28, 
2005, at A25. For a scholarly assessment, see WEISS, supra note 87, at 127–59. 
 89.  Howard W. French, China Luring Scholars to Make Universities Great, N.Y. TIMES, 
Oct. 28, 2005, at A1. See generally ROBERT A. RHOADS ET AL., CHINA’S RISING RESEARCH 
UNIVERSITIES: A NEW ERA OF GLOBAL AMBITION (2014). See also Melinda Liu, How High?, 
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the Party tolerated free speech, then it, the PRC, and the world could reap 
enormous benefits in the sciences as well as other fields of human 
endeavor. 

 

                                                                                                                      
NEWSWEEK [special ed.]: ISSUES 2006/THE KNOWLEDGE REVOLUTION, Dec. 2005–Feb. 2006, at 
31 (discussing the “stuffed-duck system” of Chinese education that has resulted in a lack of 
curiosity and creativity among many Chinese students); Chris Davis, Biologist Laments Science 
Brain Drain, S. CHINA MORNING POST, Dec. 9, 2004, at BN20; Jean Nicol, Why Are There So 
Few Chinese Nobel Laureates? And Does it Matter?, S. CHINA MORNING POST, Jan. 31, 2003, 
at IE13. Educational—and related political and legal—mediocrity may ultimately sink the PRC’s 
experiment in free-market authoritarianism. Xu Tian is one of the world’s top geneticists. Xu was 
born in China and educated there (at Shanghai’s prestigious Fudan University) soon after the 
Cultural Revolution and in the United States (at Yale), and is rumored to be a potential Nobel 
laureate. He became an American citizen in the 1990s, but visits China to teach. While 
acknowledging the improved economic lot of many Chinese since the mid-1990s, he thinks that 
materialism has fueled an overpowering urge to “get rich quickly” among students. As a result, 
few of them have the patience for pure inquiry. Howard W. French, A Lifetime in Recovery From 
the Cultural Revolution, N.Y. TIMES, Oct. 22, 2005, at A4. Another concerned Chinese scientist 
who moved to the United States after 1989 thinks there is a lack of political idealism among 
university students in China. “Students on China’s main campuses today are very different than 
in 1989. Today, they actually like the Communist Party . . . They want to make money, not 
democracy. For them, the Communist Party is a good thing because it offers the stability they 
need to get rich.” Fang Lizhi, China’s Students: More Pro-Money Than Pro-Democracy, NEW 
PERSP. Q., Spring 2005, at 35. Similarly, a Chinese professor of anthropology based in the United 
States writes, 

Without young people’s idealism or counterculture, where are the internal 
catalysts for a society to improve itself? A whole generation of pragmatic youth 
can be a factor for social and political stability in the short run, but in the long 
run they could also prove a huge liability for innovation and replenishment 
because there will be few to raise the bar of justice and equality or push the 
envelope of social progress. 

Yunxiang Yan, Little Emperors or Frail Pragmatists? China’s ‘80ers Generation, CURRENT 
HIST.: J. CONTEMP. WORLD AFF., Sept. 2006, at 262. See also Andrew Jacobs, Support for [Hong 
Kong] Protesters is Hard to Find [Among Young Chinese] on the Streets of Beijing, N.Y. TIMES, 
Oct. 10, 2014, at A11. But see Alec Ash, China’s Youth: Do They Dare to Care About Politics?, 
DISSENT, Spring 2013, at 44, available at http://www.dissentmagazine.org/article/chinas-youth-
do-they-dare-to-care-about-politics (arguing that Chinese born in the 1980s and 90s “have a 
greater sense of entitlement to their rights and fewer qualms about speaking out when those rights 
are grossly breached” than those born in the 1950s and 60s). During a 2002 speaking tour of 
several top Chinese universities, American law professor Ronald Dworkin spoke with a group of 
students about whether their generation of leaders would and could end human rights abuses and 
insist on the rule of law once they came to power. They were uncertain. One remarked that it is 
natural not to risk losing power when one has it. Although Maoist totalitarianism is no longer the 
dominant ideology in China, Dworkin warns that “citizens should now fear an older and perhaps 
more durable form of repression: rule by people with fewer ideological commitments but with 
enormous power that they will do anything to keep.” Ronald Dworkin, Taking Rights Seriously 
in Beijing, N.Y. REV. BOOKS, Sept. 26, 2002, at 67. 
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V. GRAND FINALE 
A. So Long, Communist-Ruled China: 1949–201? 

It is extremely hard, if not impossible, to imagine the PRC in the future 
as a fully developed postindustrial nation capable of cultivating and 
attracting bold, original minds yet incapable of tolerating free speech in 
the political sphere. No precedent exists. Perhaps China will be the first. 
But the odds are unfavorable.90 The best bet would be for the Party to 
begin immediately tolerating such speech. This suggestion probably 
strikes most readers as absurd. Why should the Party, which has held total 
power for sixty-five years, willingly do something that could reduce its 
power? Because “the world today has no septuagenarian one-party 
governments—and for good reason,” writes professor Minxin Pei.91 

In democratic societies external incentives (voters, free press, and 
independent non-governmental organizations) compel political parties to 
transform themselves regularly. But one-party governments have neither 
external nor internal incentives. As the nineteenth-century British 
historian Lord Acton famously remarked, “Power tends to corrupt and 
absolute power corrupts absolutely.”92 Serious problems go unsolved and 
metastasize, causing larger crises.93 And larger crises result in either the 

                                                                                                                      
 90.  See generally PEI, supra note 86. See also Stephen L. Sass, Can China Innovate 
Without Dissent?, N.Y. TIMES (online ed.), Jan. 21, 2014, http://nyti.ms/1aGokgv (“[A]s a 
scientist who has taught in China, I don’t believe that China will lead in innovation anytime soon 
– or at least not until it moves its institutional culture away from suppression of dissent and toward 
freedom of expression and encouragement of critical thought.”); AI WEIWEI, AI WEIWEI’S BLOG: 
WRITINGS, INTERVIEWS, AND DIGITAL RANTS, 2006–2009, at 140 (Lee Ambrozy ed. & trans., 
2011) (“Modernity cannot exist without freedom of speech.”). 
 91.  Minxin Pei, Here Today, Gone Tomorrow: The Chinese Communist Party, FOREIGN 
POL’Y, Sept.-Oct. 2005, at 47, available at http://www.foreignpolicy.com/articles/2005/08/30/ 
the_chinese_communist_party. Perhaps mindful of this fact, China’s new president voiced his 
concerns recently for the Party’s continued rule. See Malcolm Moore, Communist Party’s Future 
on the Line, Warns Xi Jinping, TELEGRAPH (online ed.), Mar. 3, 2013, http://www.telegraph.co. 
uk/news/worldnews/asia/china/9905760/Communist-partys-future-on-the-line-warns-Xi-Jinpin 
g.html. 
 92.  JOHN EMERICH EDWARD DALBERG ACTON, ESSAYS ON FREEDOM AND POWER 335 
(1948). 
 93.  Pei, supra note 91. See also BRUCE GILLEY, CHINA’S DEMOCRATIC FUTURE: HOW IT 
WILL HAPPEN AND WHERE IT WILL LEAD 251 (2004) (“Dictatorships like the CCP have proven 
unsustainable precisely because of their inability to respond to crises like SARS [in 2003] that 
arise on the back of accumulated misgovernance . . . Authoritarian regimes live from crisis to 
crisis and there will be many more to come in China.”). Perhaps the worst crisis since then 
occurred at 2:28 PM China Standard Time on May 12, 2008, when a 7.9 magnitude earthquake 
struck Sichuan province. Around 87,000 people died or were presumed dead (including over 5000 
children in collapsed school buildings) and over 5 million people were left homeless. For the first 
few weeks after, the Chinese government surprisingly let the domestic and foreign media report 
freely on the disaster. But this freedom ended with the asking of tough questions about poorly 
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downfall of authoritarian governments or their temporary preservation by 
declaring martial law and using the military against citizens.94 

B. Speak and Let Speak 

The Party has a terrible record when it comes to free speech. As a 
result, it lacks free-speech credibility. No reasonable Chinese would 
believe the Party if tomorrow its top leaders announced that citizens could 
publicly criticize the government (and not fear prosecution or 
detention).95 Similar announcements in the mid-1950s and late 1970s 

                                                                                                                      
built “tofu” schools and local government corruption. Andrew Jacobs & Edward Wong, China 
Reports Student Toll for Quake, N.Y. TIMES, May 8, 2009, at A10; James Reynolds, Shutting Us 
Out?, JAMES REYNOLDS’ CHINA (June 13, 2008, 5:42 AM), http://www.bbc.co.uk/blogs/the 
reporters/jamesreynolds/2008/06/shutting_us_out.html; Stephen Kaufman, China’s Government 
Praised for Easing Media Restrictions, IIP DIGITAL, May 20, 2008, http://iipdigital.us 
embassy.gov/st/english/article/2008/05/20080520153034esnamfuak0.7039911.html. 
 94.  For a still-controversial Chinese example of the latter from 1989, see CRIES FOR 
DEMOCRACY; THE TIANANMEN PAPERS; THE GATE OF HEAVENLY PEACE; Frontline, supra note 
13. 
 95.  Two top Party leaders urged and encouraged citizens to criticize the government 
recently, but failed to mention whether citizen-critics should not fear prosecution or detention. Xi 
Jinping Urges CPC to Accept Criticism, XINHUANET, Feb. 7, 2013, http://news.xinhuanet.com/ 
english/china/2013-02/07/c_132158173.htm; David Barboza, China Leader [Wen Jiabao] 
Encourages Criticism of Government, N.Y. TIMES, Jan. 27, 2011, at A9. In the mid-1950s China 
began practicing “re-education through labor,” or RTL, which is a Soviet-transplanted 
administrative sanction that applies to citizens who commit minor offenses but not real crimes. 
Detention can last between one to four years in prison-like conditions. It has been used widely 
against political dissidents. Mike P.H. Chu, Criminal Procedure Reform in the People’s Republic 
of China: The Dilemma of Crime Control and Regime Legitimacy, 18 UCLA PAC. BASIN L.J. 
158, 177 (2000). See also LIANG HENG & JUDITH SHAPIRO, INTELLECTUAL FREEDOM IN CHINA 
AFTER MAO: WITH A FOCUS ON 1983, at 56–60 (1984) (discussing the four levels of sanctions—
criminal, sub-criminal, disciplinary, and informal—for citizens overstepping the bounds of free 
speech); Manfred Nowak, Report of the Special Rapporteur on Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment, Manfred Nowak, on His Mission to China (20 November 
to 2 December 2005), U.N. Doc. E/CN.4/2006/6/Add.6 (Mar. 10, 2006), available at http://www. 
ohchr.org/EN/countries/AsiaRegion/Pages/CNIndex.aspx. Section 4 of the Report focuses on the 
deprivation of liberty for political crimes and RTL as a form of inhuman or degrading treatment. 
The Chinese government committed itself publicly in 2005 for the first time to building political 
democracy. Info. Office of the State Council of the People’s Republic of China, Building of 
Political Democracy in China, Oct. 2005, http://www.china.org.cn/english/features/book/ 
145877.htm. But the Special Rapporteur noted that China’s use of RTL against citizens exercising 
their right to free speech, which is a human right at the very core of a democratic society, seems 
to be incompatible with building political democracy. Nowak, id. para. 65. For two books about 
the distinct but related Chinese RTL and prison systems, see LAOGAI: THE MACHINERY OF 
REPRESSION IN CHINA (Nicole Kempton & Nan Richardson eds., 2009) (laojiao [aka “RTL”] 
camps house persons denied trials, while laogai [aka “reform through labor”] camps house 
persons sentenced at trials); JAMES D. SEYMOUR & RICHARD ANDERSON, NEW GHOSTS, OLD 
GHOSTS: PRISON AND LABOR REFORM CAMPS IN CHINA (1999). See also Laogai Research 
Foundation (http://laogai.org/), founded by laogai survivor and human rights crusader Harry Wu. 
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ended in disaster for those who spoke out most critically. 
Although the Party cannot play an active role by encouraging citizens, 

it can play a passive one by simply letting free speech happen.96 Besides, 
Chinese do not need encouragement to speak out. Speaking truth to power 
is rooted deeply in their history.97 It is one of the most Chinese things a 
                                                                                                                      
In January 2013 the Chinese government announced that it would seek to reform RTL by year’s 
end, but failed to say whether reform meant curtailment or abolition. On December 28, it said the 
latter. While a positive development, time will tell if RTL lives on under a new name to silence 
citizen-critics. Samuel Wade, Criminal Detention Replacing Re-Education Through Labor, 
CHINA DIGITAL TIMES (Apr. 21, 2014, 9:53 PM), http://chinadigitaltimes.net/2014/04/criminal-
detention-replacing-re-education-labor/; Frank Langfitt, China Ends One Notorious Form of 
Detention, but Keeps Others, PARALLELS (Feb. 5, 2014, 3:29 AM), http://www.npr.org/blogs/ 
parallels/2014/02/05/271412045/china-ends-one-notorious-form-of-detention-but-keeps-others; 
China Abolishes Reeducation Through Labor, NATIONAL PEOPLE’S CONGRESS OF THE PEOPLE’S 
REPUBLIC OF CHINA, Dec. 30, 2013, http://www.npc.gov.cn/englishnpc/news/Legislation/2013-
12/30/content_1821953.htm; Sophie Beach, Family Planning and Labor Camp Reforms 
Approved, CHINA DIGITAL TIMES (Dec. 28, 2013, 10:36 PM), http://chinadigitaltimes. 
net/2013/12/family-planning-labor-camp-reforms-formally-approved/; The End of 
Reeducation Through Labor? Recent Developments and Prospects for Reform: Roundtable 
Before the Cong.-Exec. Comm’n on China, 113th Cong., 1st Sess. (May 9, 2013), available at 
http://www.cecc.gov/events/roundtables/the-end-of-reeducation-through-labor-recent-developm 
ents-and-prospects-for-reform; Nicholas Bequelin, Re-education Revisited, N.Y. TIMES (online 
ed.), Jan. 29, 2013, http://www.nytimes.com/2013/01/30/opinion/global/re-education-revisited. 
html?smid=pl-share. 
 96.  Hu, supra note 2, at 428. “When we demand freedom of speech, we are not asking the 
government to do anything just asking it to refrain from doing something. This is not something 
that requires spending money and effort, but, rather, saves money and effort.” Id. See also 
Margaret Ng, Are Rights Culture-bound?, in HUMAN RIGHTS AND CHINESE VALUES: LEGAL, 
PHILOSOPHICAL, AND POLITICAL PERSPECTIVES 59, 61–62 (Michael C. Davis ed., 1995) 
(distinguishing positive rights from negative rights and ranking the latter higher). I had a private 
discussion last decade with a Chinese law professor at an elite Beijing school about whether the 
government should simply let free speech happen. The professor opined that before citizens can 
be allowed to speak freely, the government must strengthen the rule of law. This sounds like a 
variation of the trendy gradualist argument advocating economic reforms ahead (or instead?) of 
political reforms. The gradualist approach is more myth than reality, more self-serving than 
altruistic. It presumes that ordinary citizens are incapable of being governed and, therefore, must 
be ruled by an elite that postpones them the exercise of their freedoms and rights until that elite 
deems those citizens are ready to exercise them at some always unspecified future date when 
everyone is rich and well-educated. There is no historical precedent of this ever happening, of 
benevolent autocrats voluntarily allowing subjects real freedoms and rights. Subjects must 
demand them! FANG, supra note 58, at 257; MARTIN LUTHER KING, JR., WHY WE CAN’T WAIT 
91 (Signet Classics 2000) (1963). A great Chinese scholar last century, Hu Shih (1891–1962), 
wrote that “[t]he only way to have democracy is to have democracy.” Schell, supra note 54, at 
123. Similarly, I think that the only way to have free speech is to have free speech. It is not a 
product or distant descendant of the rule of law, but a producer and constant companion. Without 
it, how else can a legitimate rule of law take root and grow? 
 97.  Paul S. Ropp, Vehicles of Dissent in Late Imperial Chinese Culture, in LA SOCIÉTÉ 
CIVILE FACE À L’ÉTAT: DANS LES TRADITIONS CHINOISE, JAPONAISE, CORÉENNE ET 
VIETNAMIENNE 117, 118 (Léon Vandermeersch ed., 1994); NEW GHOSTS, OLD DREAMS: 
CHINESE REBEL VOICES xxiii–xxiv, 23 (Geremie Barmé & Linda Jaivin eds., 1992); WORLDLY 
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person can do. Once citizens realize that they will not be punished for 
speaking their minds on political matters, free speech will be realized.98 
The Party’s credibility and legitimacy will both suffer and improve 
because honesty dispels myth and fosters trust. Admittedly, this means 
that at some point in the near future the Party will probably have to share 
legislative power with or peacefully transfer executive power to an 
opposition party. (The latter happened on the self-governed Chinese 
island of Taiwan in 2000 for the first time in Chinese history, and again 
in 2008.) But it is better to do so than to risk losing all power permanently 
and violently as well as jeopardizing the nation’s unity and progress. 

In 2006 a dozen former Party officials and senior scholars—including 
a onetime secretary to Mao, a Party propaganda chief, and the retired 
bosses of some of the PRC’s most powerful newspapers—issued a public 
letter urging more free speech. “At the turning point in our history from 
a totalitarian to a constitutional system,” they wrote, “depriving the public 
of freedom of speech will bring disaster for our social and political 
transition and give rise to group confrontation and social unrest. 
Experience has proved that allowing a free flow of ideas can improve 

                                                                                                                      
WISDOM: CONFUCIAN TEACHINGS OF THE MING DYNASTY xviii (J.C. Cleary trans. & ed., 1991); 
TSO CH’IU-MING, THE TSO CHUAN: SELECTIONS FROM CHINA’S OLDEST NARRATIVE HISTORY xv–
xix (Burton Watson trans., 1989) (4th-century BCE); WM. THEODORE DE BARY, THE LIBERAL 
TRADITION IN CHINA 97 (1983). See generally QIANG FANG, CHINESE COMPLAINT SYSTEMS: 
NATURAL RESISTANCE (2013); David McMullen, Memorials and Essays: Political Protest in Late 
Medieval China, 3 INT’L J. CHINA STUD. 239 (2012), available at http://ics.um.edu.my/images/ics/ 
IJCSV3N3/mcmullen.pdf; Wen-hsin Yeh, Discourses of Dissent in Post-Imperial China, in 
REALMS OF FREEDOM IN MODERN CHINA 165 (William C. Kirby ed., 2004); ALFREDA MURCK, 
POETRY AND PAINTING IN SONG CHINA: THE SUBTLE ART OF DISSENT (2000); JEFFREY N. 
WASSERSTROM, STUDENT PROTESTS IN TWENTIETH-CENTURY CHINA: THE VIEW FROM SHANGHAI 
(1991); GÖRAN LEIJONHUFVUD, GOING AGAINST THE TIDE: ON DISSENT AND BIG-CHARACTER 
POSTERS IN CHINA (1990); LAURENCE A. SCHNEIDER, A MADMAN OF CH’U: THE CHINESE 
MYTH OF LOYALTY AND DISSENT (1980). Two current, real-life events also attest to China’s 
ancient tradition of free speech. First, a traditional and newly official Chinese holiday 
commemorates one of China’s most famous free speakers: 3rd-century BCE poet-statesman and 
self-martyr Qu Yuan (the “madman” of Schneider’s above-cited book). The popular Duanwu or 
“Double Fifth” Festival is held annually on the fifth day of the fifth lunar month and involves, 
among other things, racing dragon boats. The Dragon Boat Race (Patricia Buckley Ebrey trans.), 
in CHINESE CIVILIZATION, supra note 35, at 208–10. Second, Dr. Paul Ropp, a distinguished 
professor (retired from full-time teaching since 2011) of Chinese history at Clark University in 
Massachusetts, periodically teaches a seminar titled Political Dissent in Chinese History. It 
explores this topic from the 4th-century BCE to the present and counterbalances Western 
awareness of China’s similarly ancient tradition of autocratic rule. Paul Ropp, Ph.D., CLARK 
UNIVERSITY HISTORY DEPARTMENT FACULTY BIOGRAPHY, http://www.clarku.edu/departments/ 
history/facultybio.cfm?id=192.  
 98.  LIU XIAOBO, supra note 14, at 319 (“Only when the practice of treating speech as 
crime is fundamentally uprooted from our system can citizens across our great land finally be 
assured that the freedom of speech guaranteed by our constitution will be a living reality for 
them.”). 
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stability and alleviate social problems.”99 They know intimately China’s 
past and present, and are all too correct. 

The Party’s survival hinges on free speech. It must soon make a fateful 
decision whether to keep suppressing free speech like the doomed Qin, 
Song, and Ming rulers or tolerate it and help catapult China into the top 
tier of advanced nations by century’s end.100 Albeit hard, the latter choice 
is best because it exacts a lesser cost from the Party for being allowed a 
place in a healthy, stable, and dynamic nation.101 What is the worst that 

                                                                                                                      
 99.  Joseph Kahn, Beijing Censors Taken to Task in Party Circles, N.Y. TIMES, Feb. 15, 
2006, at A1. Similarly, many Chinese intellectuals in the PRC and around the world signed 
another letter in 2006 stating that “[p]eople cannot live without freedom of speech, and 
suppressing this freedom violates the United Nations’ Universal Declaration of Human Rights as 
well as China’s Constitution.” Liu Xiaobo, One Hundred Intellectuals’ Letter of Appeal on the 
Shutdown of Century China, N.Y. REV. BOOKS (online ed.), Nov. 2, 2006, 
http://www.nybooks.com/articles/archives/2006/nov/02/one-hundred-intellectuals-letter-of-appe 
al-on-the-/. Since then, at least two more such letters were submitted to the Chinese government. 
Press Release, International Committee for Liu Xiaobo, 134 Nobel Laureates Urge Incoming 
Chinese President Xi Jinping to Release Nobel Peace Prize Laureate Liu Xiaobo and Wife Liu 
Xia (Dec. 4, 2012), http://www.fidh.org/IMG/pdf/campagne_liberezliuxiaobo.pdf; David 
Bandurski, Open Letter from Party Elders Calls for Free Speech, CHINA MEDIA PROJECT, Oct. 
13, 2010, http://cmp.hku.hk/2010/10/13/8035/. 
 100.  In 2005 then-U.S. President George W. Bush met with then-PRC President Hu Jintao 
in Beijing. According to Bush administration officials told about the meeting, Hu told Bush “that 
fighting political corruption, rural unrest, a widening wealth gap and severe pollution consumes 
nearly all his time. He said domestic problems left China with neither the will nor means to 
challenge America’s dominance in world affairs.” Joseph Kahn, In Private Candor from China, 
An Overture to Promote a Thaw, N.Y. TIMES, Apr. 17, 2006, at A1. For more about economic, 
environmental, political, and social forces that could prove profoundly destabilizing, see generally 
SHIRK, supra note 87; Jonathan R. Laing, What Could Go Wrong with China?, BARRON’S, July 
31, 2006, at 21. Party leaders, however, may be up to the task of fixing China’s numerous 
problems. “After more than a century of misrule, China is now run by the best governing class in 
generations. Gone are the aging commissars clinging to party rule; they have been replaced by 
leaders committed to moving the country forward, including many young mayors who have been 
trained at U.S. universities.” Kishore Mahbubani, Understanding China, FOREIGN AFF., 
Sept./Oct. 2005, at 49, 52.  China’s current leaders may be better schooled than their predecessors, 
but they are not necessarily more upright. This helps explain why official corruption is rife. John 
L. Thornton, China’s Leadership Gap, FOREIGN AFF., Nov./Dec. 2006, at 133, 136–37. And “[i]t 
remains to be seen whether they will be able to do what they claim they can: surmount the 
country’s challenges and solve the Party’s problems without fundamentally restructuring the 
political system.” NATHAN & GILLEY, supra note 17, at 229. According to some PRC officials 
and scholars, China’s current problems are more political and legal than economic. They think 
that allowing ordinary citizens a greater say in public affairs could help solve these problems. 
Joseph Kahn, At a Secret Meeting, Chinese Analysts Clashed Over Reforms, N.Y. TIMES, Apr. 7, 
2006, at A14. 
 101.  See generally Liu Xiaobo, supra note 75. See also Gary F. Locke, Ambassador Locke’s 
Remarks at Renmin University Law School, EMBASSY OF THE UNITED STATES (BEIJING, CHINA), 
Jan. 17, 2014, http://beijing.usembassy-china.org.cn/2014ir/ambassador-lockes-remarks-at-renm 
in-university-law-school2.html (“China has a great future ahead of it, but reaching its full potential 
will depend on . . . respect for the constitutionally guaranteed freedom of speech for all”); Liu 
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can happen: growing social unrest and ongoing brain drain?102 These are 
the most impactful ways ordinary citizens can now publicly show direct 
criticism of the government.103 Unless this changes, disharmony and 

                                                                                                                      
Junning, supra note 14 (“Real success for China in the 21st century will depend not on the 
Communist Party itself, but on the establishment of the rule of law, limited government, and 
further economic liberalization that opens China’s market to the world.”); Jim Yardley, Fired 
Editors of Chinese Journal Call for Free Speech in Public Letter, N.Y. TIMES, Feb. 18, 2006, at 
A5 (quoting reply of scholars to then-President Hu’s call for a harmonious society: “a truly 
harmonious society is actually a society that appears to be rife with various conflicts”); BO YANG 
[pen name of Guo Yidong], THE UGLY CHINAMAN AND THE CRISIS OF CHINESE CULTURE ix–x 
(Don J. Cohn & Jing Qing eds. & trans., 1992) (“It will take the re-establishment of a market 
economy, the institution of a democratic system of government, and a long period of political and 
economic stability before the Chinese people can begin to live normal, healthy lives.”). For an 
English translation of the full letter discussed above by Yardley, see HE, supra note 34, at 181–
88. 
 102.  On brain drain, see generally Qian Wei & Xie Ying, Tempting Talent, NEWS CHINA, 
Feb. 2014, at 32, available at http://www.newschinamag.com/magazine/tempting-talent; Ian 
Johnson, Wary of Future, Professionals Leave China in Record Numbers, N.Y. TIMES, Nov. 1, 
2012, at A1; Mark McDonald, Heading for the Exits in China, RENDEZVOUS (Aug. 15, 2012, 1:19 
AM), http://rendezvous.blogs.nytimes.com/2012/08/15/heading-for-the-exits-in-china/; Cong 
Cao, China’s Brain Drain at the High End: Why Government Policies Have Failed to Attract 
First-Rate Academics to Return, 4 ASIAN POPULATION STUD. 331 (2008). See also Li Fangchao, 
China Hit by Brain Drain, Report Says, CHINA DAILY, June 1, 2007, at 3, available at http://www. 
chinadaily.com.cn/china/2007-06/01/content_884824.htm; Freda Wan, Social Sciences Hit Hard 
by Brain Drain; Only 4% of Elite Academy’s Students Who Go Overseas Return After Graduating, 
S. CHINA MORNING POST, Mar. 5, 2004, at 7. But see Pete Engardio, China’s Reverse Brain 
Drain, BUS. WK. (online ed.), Nov. 19, 2009, http://www.businessweek.com/magazine/ 
content/09_48/b4157058821350.htm; Mary Hennock, China’s Reverse Brain Drain, NEWSWEEK 
(online ed.), Aug. 8, 2008, http://www.newsweek.com/chinas-reverse-brain-drain-87877; China 
Sees “Brain Drain” Reversed, XINHUANET, Dec. 18, 2003, http://news.xinhuanet.com/ 
english/2003-12/18/content_1238132.htm. If brain drain really is reversing, then it is probably 
due just as much to tighter job markets and cumbersome immigration laws abroad, especially in 
the United States, as to whatever the Chinese government is doing to lure citizens back. P’ship 
for a New Am. Econ. & P’ship for New York City, Not Coming to America: Why the U.S. is 
Falling Behind in the Global Race for Talent [report], May 2012, at 28–30, available at 
http://www.renewoureconomy.org/sites/all/themes/pnae/not-coming-to-america.pdf. Also, the 
Party’s efforts to restrict free speech online—known outside China as the “Great Firewall” and 
inside China as the “Golden Shield”—might help reverse the “reverse brain drain” and lead to 
unintended consequences that threaten China’s current economic growth. For example, a Chinese 
doctoral student in physics at New York University who has job offers from top technology 
companies in the United States and China may just choose the former because the “Great 
Firewall” could hinder the student’s ability to conduct research and innovate. The Brian Lehrer 
Show: Keep on Rocking in the Freidman World (public radio broadcast Apr. 19, 2006), available 
at http://www.wnyc.org/story/23478-keep-on-rocking-in-the-friedman-world/. See also Jeffrey 
R. Young, For Chinese Academics, ‘Great Fire Wall’ Hinders Networking with Colleagues, 
COLLEGE 2.0 (Sept. 8, 2010), http://chronicle.com/blogs/college20/for-chinese-academics-great-
fire-wall-hinders-networking-with-colleagues/26785. 
 103.  And increasingly since 2009, another kind of mass incident: setting one’s self on fire 
in public. Tsering Woeser, Tibet’s Enduring Defiance [Violet S. Law trans.], N.Y. TIMES (online 
ed.), Mar. 2, 2014, http://nyti.ms/1eSi4QB; Samuel Wade, Flames of Protest: The History of Self-
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mediocrity will only worsen in the world’s most populous nation. And 
when a breaking point is reached, myriad global repercussions will follow 
due to the mutually dependent economic links between China and the rest 
of the world.104 

                                                                                                                      
Immolation, CHINA DIGITAL TIMES (Feb. 21, 2013, 12:24 AM), http://chinadigitaltimes.net/ 
2013/02/flames-of-protest-the-history-of-self-immolation/; Amnesty Int’l, supra note 81, at 40–
43, 56–65; Carole McGranahan & Ralph Litzinger, Self-Immolation as Protest in Tibet, 
CULTURAL ANTHROPOLOGY ONLINE, Apr. 9, 2012, http://www.culanth.org/fieldsights/93-self-
immolation-as-protest-in-tibet. A 2006 controversy over a blockbuster film illustrates a humorous 
but indirect way Chinese can criticize the Party. A young man named Hu Ge paid hard-earned 
money to watch the much-hyped, big-budget kung-fu fantasy film The Promise by acclaimed 
director Chen Kaige at a movie theater. The film disappointed him. Feeling cheated, Hu obtained 
a copy of the film and made a short video parody of it on his computer. He emailed his parody, 
variably titled in English translation as The Bloodbath that Began with a Steamed Bun, to some 
friends. It quickly became the most downloaded and talked-about item on the Chinese Internet. 
Besides mocking The Promise, Hu’s parody also takes aim at the state-run media and exploitation 
of migrant workers. Fans of the parody view Chen as belonging to the Party establishment. 
Mocking his film is like mocking the Party minus the dangers resulting from direct confrontation. 
Chen threatened to sue Hu for copyright violations. Hu apologized, but did not admit to breaking 
the law. Ching-Ching Ni, China’s Clash of Cultures in Cyberspace, L.A. TIMES, Mar. 28, 2006, 
at A14. For more about China’s unusual relationship with the Internet, see generally Paul Mozur 
& Jane Perlez, China’s Tough-Minded Web Keeper, N.Y. TIMES, Dec. 2, 2014, a B1; David 
Bandurski, Envisioning the Splinternet, CHINA MEDIA PROJECT, Nov. 20, 2014, 
http://cmp.hku.hk/2014/11/20/37261/; CHINA DIGITAL TIMES, DECODING THE CHINESE INTERNET: 
A GLOSSARY OF POLITICAL SLANG (Sept. 2014) [e-book], http://chinadigitaltimes.net/2014/09/cdt-
ebook-decoding-chinese-internet/; Josh Rudolph, Netizen Voices: Information Disclosure 
Request Denied, CHINA DIGITAL TIMES (Aug. 26, 2014, 4:50 PM), http://chinadigitaltimes 
.net/2014/08/netizen-voices-information-disclosure-request-denied/; Michael R. Gordon, 
Chinese Ask Kerry to Help Tear Down a Firewall, N.Y. TIMES, Feb. 16, 2014, at A8; Yu Hua, 
The Censorship Pendulum [Allan H. Barr trans.], N.Y. TIMES, Feb. 5, 2014, at A23; JASON Q. NG, 
BLOCKED ON WEIBO: WHAT GETS SUPPRESSED ON CHINA’S VERSION OF TWITTER (AND WHY) 
(2013); Special Report: China and the Internet, ECONOMIST, Apr. 6, 2013, available at 
http://www.economist.com/printedition/specialreports?page=2&year[value][year]=2013; Gary 
King et al., How Censorship in China Allows Government Criticism but Silences Collective 
Expression, 107 AM. POL. SCI. REV. 326 (2013); GUOBIN YANG, THE POWER OF THE INTERNET 
IN CHINA: CITIZEN ACTIVISM ONLINE (2011); “China’s Internet”: Staking Digital Ground [issue 
focus], CHINA RTS. F., no. 2, 2010, available at http://www.hrichina.org/en/content/4058. For an 
editorial cartoon, see Sophie Beach, Hexie Farm (蟹农场): The Strength of Free Speech, CHINA 
DIGITAL TIMES (Aug. 12, 2013, 2:08 PM), http://chinadigitaltimes.net/2013/08/hexie-farm-蟹农
场-the-strength-of-free-speech/. 
 104.  For two debates about China’s prospects of becoming a failed state, see generally Eric 
X. Li, The Life of the Party: The Post-Democratic Future Begins in China, FOREIGN AFF., 
Jan./Feb. 2013, at 34; Yasheng Huang, Democratize or Die: Why China’s Communists Face 
Reform or Revolution, FOREIGN AFF., Jan./Feb. 2013, at 47; Ross Terrill, The Case for Selective 
Failure, WILSON Q., Autumn 2010, at 52; David M. Lampton, We’d Better Hope It Doesn’t!, 
WILSON Q., Autumn 2010, at 61. For dueling op-eds, see generally Eric X. Li, Why China’s 
Political Model is Superior, N.Y. TIMES (online ed.), Feb. 16, 2012, http://www.nytimes.com/ 
2012/02/16/opinion/why-chinas-political-model-is-superior.html; Roy L. Sturgeon, China’s 
Inferior Political Model, FLETCHER F. WORLD AFF. (online ed.), June 28, 2013, 
http://www.fletcherforum.org/2013/06/28/sturgeon/. Warnings about China’s precarious status 
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This Article ends as it began with more words by a Chinese citizen 
upon completing a four-year prison sentence last decade for publicly 
commemorating victims of the 1989 Beijing massacre, which remains 
twenty-five years later the most unspeakable topic in the PRC. He sums 
up the state of free speech at the start of the Hu-Wen administration in 
2003, and asks a question still needing an affirmative and final answer 
today more than ever by the newly appointed Xi Jinping-Li Keqiang 
administration at the start of its rule: 

If my own case has any special significance it is only that it forces 
people to face a highly embarrassing fact—the fact that even now, 
in the dawn of the twenty-first century, a Chinese citizen can be 
imprisoned for what he says. A person who merely exercises the 
normal human proclivity to say what he thinks comes to be viewed 
as a prize-winning hero. This is odd, my friends. Will it not be 
wonderful when, some day, every Chinese person will be able to 
say what is on his or her mind—without either prison or prizes, 
heroism or villainy, even coming into it?105 

                                                                                                                      
are not limited to outside observers, but include a rising chorus of well-placed Chinese insiders. 
China Must Prevent a “Hard Landing” of Public Frustration, NEWS CHINA, Oct. 2013, at 1, 
available at http://www.newschinamag.com/magazine/china-must-prevent-a-hard-landing-of-
public-frustration; Ben Blanchard, China Academics Warn of “Violent Revolution” If No Political 
Reform, REUTERS, Dec. 30, 2012, http://www.reuters.com/article/2012/12/31/us-china-politics-
idUSBRE8BU01W20121231; Chris Buckley, China Must Reform or Risk Crisis, Experts Warn 
New Leader, REUTERS, Oct. 7, 2012, http://www.reuters.com/article/2012/10/07/us-china-politi 
cs-reform-idUSBRE8960K320121007. 
 105.  Jiang, supra note 1, at 50. See also Charter 08, supra note 1, pt. 3, no. 11 (calling for 
an “end to punishing speech as a crime”); Sophie Beach, Hexie Farm (蟹农场): Speech is Not a 
Crime, CHINA DIGITAL TIMES (Dec. 17, 2012, 10:34 AM), http://chinadigitaltimes.net/2012/12/ 
hexie-farm-蟹农场-speech-is-not-a-crime/. In 2012, outspoken China-based government 
researcher Yu Jianrong published online a “Ten-Year Outline of China’s Social and Political 
Development.” Notably specific, it calls for, among other things, the abolition of speech crimes 
(phase 1, sec. 3, subsec. 3). 100 Top Global Thinkers of 2012: Yu Jianrong [no. 54], FOREIGN 
POL’Y, Dec. 2012, at 86–87, available at http://www.foreignpolicy.com/articles/2012/11/26/the_ 
fp_100_global_thinkers; David Bandurski, Scholar Posts 10-Year Plan for Social and Political 
Reform, CHINA MEDIA PROJECT, Mar. 26, 2012, http://cmp.hku.hk/2012/03/26/20910/. Post-
2012 developments, however, portend proliferation. See Chris Buckley & Andrew Jacobs, 
Maoists in China, Given New Life, Attack Dissent, N.Y. TIMES, Jan. 5, 2015, at A1; China’s Xi 
Calls for Tighter Ideological Controls in Universities, REUTERS, Dec. 29, 2014, http://www. 
reuters.com/article/2014/12/29/us-china-universities-idUSKBN0K70TI20141229; Bob Dietz, In 
China, Mainstream Media as Well as Dissidents Under Increasing Pressure, COMMITTEE TO 
PROTECT JOURNALISTS (Dec. 17, 2014, 12:01 AM), http://cpj.org/x/5e4e; Amy Qin, China’s 
Artists to Be Taught ‘Correct View’ in New Plan, SINOSPHERE (Dec. 2, 2014, 1:03 AM), 
http://nyti.ms/1FKgyQB; Murong Xuecun [pen name of Hao Qun], The Art of Xi Jinping [Harvey 
Thomlinson trans.], N.Y. TIMES (online ed.), Nov. 21, 2014, http://nyti.ms/1qFUcMP; David 
Bandurski, China’s “Positive” Prescription for Dissent, CHINA MEDIA PROJECT, Nov. 17, 2014, 
http://cmp.hku.hk/2014/11/17/37177/; Chris Buckley, Leader [Xi Jinping] Taps Into Chinese 



330 FLORIDA JOURNAL OF INTERNATIONAL LAW [Vol. 26 
 

 

                                                                                                                      
Classics in Seeking to Cement Power, N.Y. TIMES, Oct. 12, 2014, at A15; Samuel Wade, Uyghur 
Scholar Ilham Tohti Receives Life Sentence for Separatism [Updated], CHINA DIGITAL TIMES 
(Sept. 23, 2014, 1:31 AM), http://chinadigitaltimes.net/2014/09/uyghur-scholar-ilham-tohti-
receives-life-sentence-separatism/; Lulu Yilun Chen & Ting Shi, Xi Remakes Internet in China’s Year 
of Blogging Dangerously, BLOOMBERG (Aug. 15, 2014, 12:57 AM), http://www.bloom.bg/1sHspLn; 
Josh Rudolph, The Cult of Xi?, CHINA DIGITAL TIMES (July 25, 2014, 2:43 PM), 
http://chinadigitaltimes.net/2014/07/cult-xi/; Stanley Lubman, “Picking Quarrels” Casts Shadow 
O v e r  C h i n e s e  L a w ,  C H I N A  R E A L  T I M E  R E P .  ( J u n e  3 0 ,  2 0 1 4 ,  9 : 1 0  A M ) , 
http://blogs.wsj.com/chinarealtime/2014/06/30/picking-quarrels-casts-shadow-over-chinese-law/;  
Understanding China’s Crackdown on Rights Advocates: Personal Accounts and Perspectives. 
Hearing Before the Cong.-Exec. Comm’n on China, 113th Cong., 2d Sess. (Apr. 8, 2014), 
available at http://www.cecc.gov/events/hearings/understanding-china%E2%80%99s-crackdo 
wn-on-rights-advocates-personal-accounts-and; Chinese Human Rights Defenders, A 
Nightmarish Year Under Xi Jinping’s “Chinese Dream”: 2013 Annual Report on the Situation of 
Human Rights Defenders in China, Mar. 2014, at 11–35, 52–64, available at http://chrdnet.com/ 
wp-content/uploads/2014/03/CHRD_XJP_online.pdf; Sophie Beach, ChinaFile Translation of 
the CCP’s “Document 9,” CHINA DIGITAL TIMES (Nov. 10, 2013, 10:58 PM), 
http://chinadigitaltimes.net/2013/11/chinafile-translation-ccps-document-9/. But see Info. Office 
of the State Council of the People’s Republic of China, Progress in China’s Human Rights in 
2013, May 2014, pt. IV, http://www.china.org.cn/china/2014-05/26/content_32490034.htm 
(claiming that “the space of freedom of speech has been increasingly expanded, and the people’s 
rights to freedom of speech have steadily developed”). 
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I. INTRODUCTION 

The disagreement between Peru and Chile concerns the delimitation 
of the borderline between the maritime zones of these two States in the 
Pacific Ocean, opening at a point on the coastline named Concordia. 
The dispute also encompasses the recognition of a large maritime zone, 
in favor of the Republic of Peru, which is located within two hundred 
nautical miles of Peru’s coastline, and thus, is associated with Peru. 
However, Chile contemplates the zone to be part of the high seas. In 
order to understand such dispute we should first appreciate its historic 
upbringing, particularly the significance of the War of the Pacific,1 and 
the quality of their relations since then.  

In the historical past until the initial half of the 19th century, both the 
Republics were part of the Spanish empire. Peru was the Vice-Royalty 
of the empire and Chile constituted the Captaincy General. Both 
republics gained their independence2 after nearly three centuries of 
Spanish domination. After their respective independences, the economic 
interests of both countries led them into the War of the Pacific.3 As an 
outcome of the war, an arrangement4 was made under which Bolivia 
gave control to Chile of its entire coast, as well as of the present day 
Antofagasta region (the Atacama Desert) with its valuable nitrate, 
copper, and other mineral deposits. This left Bolivia a non-coastal state. 

As far as Peru was concerned, she signed the Treaty of Peace and 
                                                                                                                      
 1.  “The War of the Pacific” was fought in western South America between Chile on one 
hand and a united Bolivia and Peru on the other. The war began on February 14, 1879 and ended 
with the Treaty of Ancon signed on October 20, 1883. Bolivia also signed the truce with Chile 
in 1884. See also Treaty of Ancon, Chile-Peru, Oct. 20, 1883, available at 
https://archive.org/stream/ treatyofanconinl00bela/treatyofanconinl00bela_djvu.txt. 
 2.  Chile gained its independence on April 5, 1818, and Peru on July 18, 1821. Peruvian 
independence was in fact proclaimed after Argentinean Jose de San Martin launched an 
independence movement. 
 3.  Also known as the “Saltpetre War” due to its original cause—the control over huge 
quantities of high-quality nitrate deposits (guano and saltpetre) in the Atacama Desert (between 
the 23d and 26th parallels of latitude on the Pacific coast) which were known for their fertilizing 
properties and for being a key ingredient for explosives that had been discovered during the 
1840s. This war was fought between Chile and the Joint forces of Bolivia & Peru from 1879–
1883. It is also important to note here that for some Chilean historians this is actually the Second 
War of the Pacific, the first having been a war that took place in 1837–1839 and initiated by 
Diego Portales in order to destroy the “‘Confederation of Peru and Bolivia. For Peruvian 
historians, however, the War of the Pacific discussed herein is simply known as the ‘War 
against Chile.’” See also supra note 1.  
 4.  This agreement was made permanent by the subsequent “Treaty of Peace and 
Friendship,” signed at Santiago on October 20, 1904 between Bolivia and Chile. See Treaty of 
Peace and Friendship Between Chile and Bolivia and Convention for the Construction and 
Convention for the Construction and operation of Railroad from Arica to La Paz, Oct. 20, 1904 
Chile No. 427, available at http://images.library.wisc.edu/FRUS/EFacs/1905/reference/frus. 
frus1905.i0011.pdf 
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Friendship of 18835 with Chile and accordingly agreed to the 
annexation of the provinces of Tacna and Ancon to Chile with some 
other areas. But this annexation was temporary as according to Article 3 
of the 1883 treaty, the provinces were to be occupied by Chile for ten 
years only, and after that, a plebiscite would decide their fortunes. 
Finally, in 1929, a settlement6 was concluded with the mediation by the 
United States according to which Peru reacquired Tacna with $6 million 
as the indemnity amount, and Chile retained Arica.  

It is to be noted here that neither the 1883 Treaty of Ancon nor the 
1929 Treaty of Lima were intended to establish the naval boundary 
between these two countries. However, the 1929 Treaty had established 
that no issue concerning the limits should remain undecided.  

II. EVOLUTION OF THE DISPUTE 

Legitimately, in 1986 for the first time, the Government of Peru 
communicated its disagreement with its Chilean counterpart concerning 
the dispute of maritime delimitation. Then, after a series of negotiations 
and meetings, Peru filed a memorandum7 which appealed that the recipe 
suggested by the Agreement on a Special Maritime Frontier Zone of 
19548 was not anymore ample to meet the needs of the signatories with 
regards to the security and that the extensive interpretation could result 
in an inequitable situation and therefore intimidation for the Republic of 
Peru. The Government of Chile had given no certified reaction to this 
memorandum.  

On September 21, 2000, in pursuance of the provisions of the U.N. 
Convention on Law of the Sea of 1982 (UNCLOS), the Chilean 
Government had deposited, with the Secretary General of the United 
Nations, the charts displaying normal and straight baselines, the 
continental shelf, the territorial sea, the contiguous zone, the special 
economic zone, and the details of geographical coordinates of the points 
that indicated the geodetic datum.9 In the charts, the Chilean 

                                                                                                                      
 5.  See Treaty of Ancon, supra note 1. Also known as “Treaty of Ancon.” 
 6.  This agreement was enshrined in the Treaty for the Settlement of the Dispute 
Regarding Tacna and Arica (also known as the Treaty of Lima). See Treaty for the Settlement of 
the Dispute Regarding Tacna and Arica, Chile-Peru, June 3, 1929.  
 7.  Memorandum was filed on May 23, 1986. 
 8.  See Agreement on a Special Maritime Frontier Zone of 1954 [hereinafter the 1954 
Agreement], Chile-Ecuador, Dec. 4, 1954. 
 9.  The “geodetic datum” is a reference surface defining the basis of a co-ordinate 
system. It defines among other parameters the latitude and longitude of dimensions of the 
spheroid used as the mathematical model of earth, and is sometimes referred to as the horizontal 
datum, as distinct from the vertical datum. In other words, it positions & orients a geodetic 
reference-system in relation to the geoids and astronomical reference system. 
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Government had also pointed out the 18°21’00’’ parallel of south 
latitude as the maritime frontier between Peru and Chile. This action 
fetched a twofold response by the Republic of Peru:  

a memo was addressed to the Chilean Government on October 
20, 2000; and  
 
a verbal annotation to the Secretary General, United Nations on 
January 1, 2001.  
 
In both responses, Peru contended that no maritime periphery had 
been recognised with the Republic of Chile as per International 
law. Therefore, the time of responses given to the Government of 
Chile is considered critical for this maritime dispute, as it was 
then that inconsistent assertions over the maritime borderline 
between the two republics were advanced for the first time. After 
a number of years, the Republic of Peru requested the 
commencement of formal dialogues to establish the maritime 
boundary within the closing date of sixty days.10 

The Chilean Government retorted by demanding that the issue had 
already been solved by international agreements and settled between the 
two countries.11  

Thereafter, on November 3, 2005, the Parliament of Peru voted for a 
law on the Baselines for the Definition of the Peruvian Maritime 
Domain. The intents of the commandment were:  

to implement Article 54 of the Constitution of Peru,1993;  
 
to inaugurate appropriately the extent of the maritime sphere of 
the Republic of Peru for the first time; 
 
to attribute the character of internal waters to those waters fenced 
by the straight baselines, where pertinent.  

In a rejoinder, the Republic of Chile recommended the creation of 
the Arica-Parinacota Region by an appropriate legislation. This 
response elicited an innovative ambassadorial hostility between the two 
republics. On January 26, 2007, Peru issued a remonstration against 
Chile’s successive attempt to demarcate their common boundaries. The 
clash ended only when Chile’s Constitutional Court of law declared 
unconstitutional that part of the law which established the new 
                                                                                                                      
 10.  Note dated July 19, 2004, released by the Republic of Peru. 
 11.  Note dated September 10, 2004, released by the Chilean Government. 
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boundary limits with Peru, though the respective ministries made 
announcements strengthening their own arguments.  

On July 28, 2007, Peru declared that the decision had been taken to 
seek the peaceable settlement of the dispute by bringing a claim before 
the International Court of Justice12 (“ICJ” or “the Court”) against the 
Government of Chile. It also announced that Peru had communicated 
this decision to the Republic of Chile. Subsequently, on August 12, 
2007, Peru ratified the chart of the outer limit of its maritime province, 
indicating the maritime spaces nearby Chile as an “area in dispute.”  

Finally, on January 16, 2008, after the unsuccessful efforts of several 
years, Peru filed an application13 before the Court, instituting the 
proceedings against Chile for the peaceful settlement of this maritime 
dispute.  

III. ISSUES INVOLVED IN THE CASE 

The question involved in the case was: “Does Peru enjoy sovereign 
rights in the maritime area situated within the limit of 200 nautical miles  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                                                                           14 
                                                                                                                      
 12.  See American Treaty on Pacific Settlement art. 31, April 30, 1948, available at 
http://www.oas.org/juridico/english/sigs/a-42.html. 
 13.  Application Instituting Proceedings (Peru v. Chile), 2008 I.C.J. (Jan. 16), filed in the 
Registry of the Court, available at http://www.icj-cij.org/docket/files/137/14385.pdf. 
 14.  For the better understanding of the readers, all the sketch maps in this Essay have 
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from its coast but outside Chile’s exclusive economic zone or 
continental shelf?” 

IV. LEGAL POSITION OF PERU 

The core of Peru’s position is found in a note, dated January 9, 2001 
and addressed to the Secretary General of the United Nations. In this 
note, Peru contended that the Governments of Chile and Peru have not 
yet concluded, according to the pertinent rules of international law, any 
special treaty on maritime delimitation. Consequently, the indication of 
parallel 18°21’00’’ as the maritime boundary between the two countries 
does not have any legal grounds. As a result, the Government of Peru 
does not recognize the indication of the line of parallel as being the 
maritime boundary between Chile and Peru. 

Further, the Peruvian Government claims that the instruments Chile 
refers to have been taken out of context because they belong to the time 
of development of the “200-nautical miles” thesis and that therefore, in 
neither combination nor individuality do they reflect, at any point, the 
basis of a maritime boundary with Peru. Consequently, for Peru, the 
rules are those applicable in the absence of an agreement between the 
parties, namely, the rules developed by the international law of 
maritime delimitation. As for the instruments invoked by Chile, the 
Declaration on the Maritime Zone of 1952, the 1954 Agreement, and 
the Acts adopted in 1968 and 1969 should be considered with respect to 
the emplacement of sighting towers to indicate the maritime limit and 
materialize the parallel along the boundary-post no. 1 of the border.  

As for the Santiago Declaration, Peru claims that this international 
instrument was aimed at proclaiming exclusive jurisdiction and 
sovereignty of Chile, Ecuador, and Peru over the sea along their coasts 
to a minimum distance of 200 nautical miles. It thus constituted an 
instrument of international maritime policy rather than a treaty to 
delimit lateral borders between the signatory Parties. Alternatively, by 
way of an interpretation of its preamble, it can be argued that the main 
aim of this Declaration was to conserve and safeguard the natural 
resources of the maritime zones adjacent to the coasts of the signatory 
parties, for the benefit of their people. Far from the spirit of this 
Declaration was the idea of delimiting maritime spaces between the 
countries concerned.15  

The official position of Peru is that since no maritime boundary has 
                                                                                                                      
been taken from the judgment of the International Court of Justice in this matter. 
 15.  Angel V. Horna, “Maritime Dispute (Peru v. Chile): Background and Preliminary 
Thoughts,” available at https://www.academia.edu/5818738/Maritime_Dispute_Peru_v._Chile_ 
Background_and_Preliminary_Thoughts.  
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ever been agreed upon with Chile, this dispute is to be settled16 with 
respect to the territorial sea, by recourse to the method of equidistance, 
and to the exclusive economic zone and the continental shelf based on 
international law17 in order to achieve an equitable result.  

The final submissions18 presented by Peru before the Court at the 
conclusion of the oral hearing are as follows: 

 
For the Republic of Peru 
 
For the reasons set out in Peru’s Memorial and Reply and during the 

oral proceedings, the Republic of Peru requests the Court to adjudge 
and declare that: 

The delimitation between the respective maritime zones between 
the Republic of Peru and the Republic of Chile, is a line starting 
at “Point Concordia” (defined as the intersection with the low-
water mark of a 10-kilometre radius arc, having as its centre the 
first bridge over the River Lluta of the Arica-La Paz railway) and 
equidistant from the baselines of both Parties, up to a point 
situated at a distance of 200 nautical miles from those baselines, 
and 
 
Beyond the point where the common maritime border ends, Peru 
is entitled to exercise exclusive sovereign rights over a maritime 
area lying out to a distance of 200 nautical miles from its 
baselines. 

V. LEGAL POSITION OF CHILE 

Chile argues that the maritime periphery with Peru has been 
recognized in view of the contents of the Presidential Decree of 1947 of 
the Republic of Peru as well as in accordance with the Santiago 
Declaration of 1952, and also the 1954 agreement, which had been 
appreciated by both the countries until a certain time and recognized by 
the international community. This has been confirmed by the Acts of 
1968 and 1969 and by the recent practice of Chile & Peru as well as of 

                                                                                                                      
 16.  See U.N. Convention on the Law of the Sea [hereinafter UNCLOS], Dec. 10, 1982, 
arts. 15, 74, 83, 1833 U.N.T.S. 3; 21 I.L.M. 1261 (1982). 
 17.  See Statue of the International Court of Justice, art. 38, 3 Bevans 1179; 59 Stat. 1031; 
T.S. 993; 39 AM. J. INT’L L. Supp. 215 (1945), available at http://www.icj-cij.org/documents/ 
index.php?p1=4&p2=2&p3=0&. 
 18.  See Maritime Dispute (Peru v. Chile) 2012 I.C.J. 37 (Dec. 14), available at 
http://www.icjcij.org/docket/files/137/17232.pdf. 
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other countries.  
Furthermore, Chile asserts that the geographical parallel is the 

maritime borderline between the two countries as acknowledgement by 
those conventions of an existing situation and not necessarily because of 
the combined conventions. This is how the Government of Chile is 
known to have settled the matter.  

According to Chile, another legal source that refers to the lateral 
limits of Peru with its neighbors is the Peruvian Presidential Decree No. 
781 of August 1, 1947. Chile claimed that since this Peruvian law did 
not modify what the Peruvian Supreme Decree No. 781, had 
established, it confirmed Peru’s inclination to demarcate this maritime 
space between the parallels of both ends of its coastline. This technique 
of delimitation through unilateral acts, according to Chile, was later 
assimilated into the 1992 Santiago Declaration where the signatory 
countries announced their sovereignty and jurisdiction over 200 nautical 
miles off their coasts.  

Similarly, Article 1 of the 1954 Agreement pontificates, “A special 
zone is hereby established, at a distance of twelve nautical miles on both 
the side of the parallel which constitutes a maritime boundary between 
the two countries.”19  

The brief final submissions20 presented by Chile before the Court at 
the conclusion of the oral hearing are as follows: 

 
For the Republic of Chile 
 
Chile respectfully requests the Court to: 

dismiss Peru’s claims in their entirety; 
 
adjudge and declare that: 
 
the respective maritime zone entitlements of Chile and Peru have 
been fully delimited by agreement; 
 
those maritime zone entitlements are delimited by a boundary 
following the parallel of latitude passing through the most 
seaward boundary marker of the land boundary between Chile 
and Peru, known as Hito No. 1, having a latitude of 18° 21’ 00” S 
under WGS84 Datum; and 
 
Peru has no entitlement to any maritime zone extending to the 
south of that parallel. 

                                                                                                                      
 19.  See supra note 15. 
 20.  See supra note 18. 
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VI. PROCEEDING BEFORE THE INTERNATIONAL COURT OF JUSTICE: 

Following the submission of the claim and the meeting,21 held by the 
President of the ICJ with the Agents of the Parties, the Court fixed time 
limits22 for the filing of the initial pleadings.23 The Court further fixed 
the time limits24 for the supplementary pleadings25 in the matter and 
reserved the subsequent procedure for further decision.  

Thereafter, in the subsequent sitting, the Court pronounced26 that it 
would hold public hearings on the case from Monday December 3 to 
Friday December 14 of 2012 at the Peace Palace in The Hague, the seat 
of the ICJ, which later on changed to the auditorium of The Hague 
Academy of International Law, a building adjacent to the Peace 
Palace.27 

As the public hearing concluded on December 14, 2012, the 
International Court declared that it would begin its deliberation on the 
issues raised by the parties before the Court. The relevant portion of the 
order of the Court is reproduced here for reference:  

During the hearings, which opened on Monday 3 December 2012 
at the Peace Palace, seat of the Court, the delegation of the 
Republic of Peru was led by H.E. Mr. Allan Wagner, 
Ambassador, former Minister for Foreign Affairs, former 
Minister of Defence, former Secretary-General of the Andean 
Community, Ambassador of Peru to the Kingdom of the 
Netherlands, as Agent; and the delegation of the Republic of 

                                                                                                                      
 21.  Meeting between the President of the ICJ and the agents of the parties was held on 
March 14, 2008. 
 22.  See Case Concerning Maritime Dispute (Peru v. Chile) 2008 I.C.J. at 6 (Mar. 31), 
available at http://www.icj-cij.org/docket/files/137/14627.pdf. By its order dated March 31, 
2008 the ICJ fixed the dates March 20, 2009 and September 3, 2009 for filing of memorial by 
Peru and counter memorial by Chile respectively. 
 23.  See Memorial of the Government of Peru (Peru v. Chile), 2009 I.C.J. Vol. I (Mar. 
20), available at http://www.icj-cij.org/docket/files/137/17186.pdf; Counter-memorial of the 
Government of Chile (Peru v. Chile), 2010 I.C.J. Vol. I (Mar. 9), available at http://www.icj-
cij.org/docket/files/137/17186.pdf.  
 24.  See Reports of Judgments, Advisors Opinions and Orders (Peru v. Chile), 2010 I.C.J. 
at 295 (Apr. 27), available at http://www.icj-cij.org/docket/files/137/15917.pdf. By its order 
dated April 27, 2010 fixed the dates September 11, 2010 and November 7, 2011 for filing the 
reply by Peru and rejoinder by Chile respectively.  
 25.  See Reply of the Government of Peru (Peru v. Chile) 2010 I.C.J. Vol. I (Nov. 9), 
available at http://www.icj-cij.org/docket/files/137/17190.pdf; Rejoinder of the Government of 
Chile (Peru v. Chile) 2011 I.C.J. Vol. I, (July 11), available at http://www.icj-
cij.org/docket/files/ 137/17192.pdf. 
 26.  Maritime Dispute (Peru v. Chile), Press Release, 2012 I.C.J. (Mar. 22), available at 
http://www.icj-cij.org/docket/files/137/16957.pdf. 
 27.  Order of the Court dated Nov. 23, 2012. 
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Chile was led by H.E. Mr. Albert van Klaveren Stork, 
Ambassador, former Vice-Minister for Foreign Affairs, Professor 
at the University of Chile, as Agent. 
 
The Court’s Judgment will be rendered at a public sitting, the 
date of which will be announced in due course.28 

The Court also jotted down the Internal Judicial Practice of the ICJ 
with respect to deliberations and pointed out that,  

Deliberations take place in private in accordance with the 
following procedure: the Court first holds a preliminary 
discussion, during which the President outlines the issues which 
require discussion and decision by the Court. Each judge then 
prepares a written Note setting out his or her views on the case. 
Each Note is distributed to the other judges. A full deliberation is 
then held, at the end of which, on the basis of the views 
expressed, a drafting committee is chosen by secret ballot. That 
committee consists in principle of two judges holding the 
majority view of the Court, together with the President, unless it 
appears that his views are in the minority. The committee 
prepares a draft text, which is first the subject of written 
amendments and then goes through two readings. In the 
meantime, judges who wish to do so may prepare a declaration, a 
separate opinion or a dissenting opinion. The final vote is taken 
after adoption of the final text of the Judgment at the second 
reading.29 

VII. JUDGMENT OF THE INTERNATIONAL COURT OF JUSTICE 

The ICJ pronounced its judgment30 on January 27, 2014. The reading 
of the judgment was done by the President of the Court, Judge Peter 
Tomka, on a public sitting which was broadcasted live by national 
television and was simultaneously interpreted into Spanish. 

In paragraph 196 of the judgment, the Court conclusively held that 
the maritime boundary between the Parties starts at the intersection of 
the parallel of latitude passing through Boundary Marker No. 1 with the 
low-water line, and extends for 80 nautical miles along that parallel of 

                                                                                                                      
 28.  Maritime Dispute (Peru v. Chile), Press Release, 2012 I.C.J. (Dec. 14), available at 
http://www.icj-cij.org/docket/files/137/17232.pdf. 
 29.  Id.  
 30.  See Maritime Dispute (Peru v. Chile) 2014 I.C.J. No. 137 (Jan. 27), available at 
http://www.icj-cij.org/docket/files/137/17930.pdf. 
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latitude to Point A. From this point, the maritime boundary runs along 
the equidistance line to Point B, and then along the 200-nautical-mile 
limit measured from the Chilean baselines to Point C.31  

We can summarize the judgment under the following heads. 

A. Existence of Agreed Maritime Boundary Between the Parties 

The Court observed that as Peru and Chile have adopted essentially 
diverse positions in the case, in order to settle the dispute the Court has 
to first ascertain whether an agreed maritime boundary exists as Chile 
claims.32  

1. The 1947 Proclamations of Chile and Peru 

The Court inaugurated by scrutinizing the 1947 Proclamations of 
Chile and Peru and observed that the language as well as the 
impermanent nature of the proclamations precluded an interpretation of 
them as reflected by a shared understanding of the parties with reference 
to the maritime delimitation. The Court also pointed out that the 
proclamations encompass similar claims regarding their rights and 
jurisdiction in the maritime zone, giving rise to the inevitability of 
establishing the lateral limits of these zones in the future.33  

 

2. The 1952 Santiago Declaration34 

In respect of the Santiago Declaration of 1952, the Court applied the 
rules of interpretation recognized under the customary international law 
of Vienna Convention on the Law of Treaties in order to determine 
whether it established a maritime boundary between the parties. The 
Court observed that the declaration does not make express reference to 
the delimitation of maritime boundaries of the zones generated by the 
continental coasts of its State parties and did not establish a lateral 
maritime boundary between Peru and Chile along with the line of 
latitude running into the Pacific Ocean from the seaward terminus of 
their land boundary.  

3. The Various 1954 Agreements 

The Court also considered the various agreements (i.e., 

                                                                                                                      
 31.  See supra note 30, sketch-map No. 2–3. 
 32.  See supra note 27, ¶¶ 24–151. 
 33.  See supra note 30, ¶¶ 25–44. 
 34.  Id. ¶¶ 45–70. 
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Complementary Convention to the Santiago Declaration of 1952, 
Special Maritime Frontier Zone Agreement of 1954 and Agreement 
relating to Measures of Supervision and Control of the Maritime Zones 
of the Signatory Countries of 1954, which were the bases of Chile’s 
claim that the parallel of latitude constitutes the maritime boundary).  

The Court held35 that the primary purpose of the 1952 convention 
was for the parties to assert their claim of sovereignty and jurisdiction to 
a minimum distance of 200 nautical miles from their coasts. 
Nevertheless, in view of the Court, it does not follow that the primary 
purpose was the sole purpose or even less so that the primary purpose 
determined the sole outcome of the 1954 meetings and the Inter-state 
conference. In respect of Agreement relating to Measures of 
Supervision and Control of the Maritime Zones of the Signatory 
Countries, the Court observed that the text of the agreement gives no 
suggestion as to the location or nature of boundaries of the zones. The 
Court also took into account the presence of the Special Maritime 
Frontier Zone Agreement between Peru, Chile and Ecuador and pointed 
out that Article 1, read together with the preambular paragraphs of the 
agreement, clearly recognizes in a binding international agreement that 
a maritime boundary already exists. Nonetheless, the 1954 agreement 
gives no indication of the nature of the maritime boundary, nor does it 
indicate its extent except that its provisions make it clear that the 
maritime boundary extends beyond 12 nautical miles from the coast. 

4. The 1968–1969 Lighthouse Arrangements 

The Court subsequently examined the number of lighthouse 
arrangements entered into by the parties to the dispute in 1968–1969 to 
construct a lighthouse at each point at which the common border 
reaches the sea, near Boundary Marker No. 1. The Court held that the 
scope of these arrangements was restricted and the progression leading 
to the arrangements and the lighthouses does not refer to any pre-
existent delimitation agreement. Nonetheless, the arrangements proceed 
on the basis that a maritime boundary extending along the parallel 
beyond 12 nautical miles already exists but then again do not indicate 
the extent and nature thereof.36  

5. The Nature and the Extent of the Agreed Maritime Boundary 

In respect of the nature37 (i.e., whether it is a single maritime 
boundary applicable to the water column, the sea bed and its subsoil, or 
                                                                                                                      
 35.  Id. ¶¶ 71–95. 
 36.  Id. ¶¶ 96–99. 
 37.  Id. ¶¶ 100–02. 
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a boundary applicable only to the water column), the Court observed 
that the parties have drawn no distinction between these spaces and, 
therefore, the boundary is an all-purpose one. The Court then came to 
the determination of the extent38 of the agreed maritime boundary and, 
for that purpose, examined the relevant practice of the parties in the 
early and mid-1950s altogether with developments in the law of the sea 
at that time. The Court observed that considering the fishing activities 
of the parties at that time, which were conducted up to a distance of 
some 60 nautical miles from the main ports in the area, the appropriate 
practice of other States and the work of the International Law 
Commission on the Law of the Sea, the evidence at its disposal does not 
allow it to conclude that the agreed maritime boundary along with the 
parallel extended beyond 80 nautical miles from its starting point.  

In light of this inference, the Court further examined the element of 
practice subsequent to 1954 viz. the legislative practice of the parties, 
the lighthouse arrangements, negotiations entered into by Chile with 
Bolivia in 1975–1976 regarding a proposed exchange of territory that 
would provide Bolivia with a “corridor to the sea” and an adjacent 
maritime zone, and a memorandum sent by Peruvian Ambassador 
Bakula to the Chilean Ministry of Foreign Affairs on May 23, 1986. 
The Court found that the elements reviewed do not lead it to change its 
earlier tentative conclusion and therefore, held that the agreed maritime 
boundary between the parties extended to a distance of 80 nautical miles 
along parallel from its starting point. 

B. The Starting Point of the Agreed Maritime Boundary 

In order to determine the starting point of the maritime boundary, 
the Court has examined the evidence in relation to fishing and maritime 
practices in the region, cartographic evidence produced by the parties, 
as well as the record of the process leading to the lighthouse 
arrangements between the parties. However, the Court found that only 
the lighthouse arrangements serve as convincing evidence that the 
agreed maritime boundary follows the parallel that passes through the 
Boundary Marker No. 1. The Court further observed that it is not called 
upon to take a position as to the location of point Concordia where the 
land frontier between the parties starts. It could be possible for the 
aforementioned point not to coincide with the starting point of the 
maritime boundary. However, such a situation would be the 
consequence of the agreement reached between the parties.  
 

                                                                                                                      
 38.  Id. ¶¶ 103–51. 
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Considering the above points the Court held that the starting point of 

the maritime boundary between the parties is the intersection of the 
parallel of latitude passing through the Boundary marker No. 1 with the 
low water line.39 

C. The Course of the Maritime Boundary from Point A 

In order to determine the course of the maritime boundary, the Court 
followed the three stages methodology, which it usually employs in 
seeking an equitable solution. The first stage of the methodology begins 
with the construction of a provisional equidistance line unless there are 
compelling reasons preventing that. At the second stage, there has to be 
the consideration whether there are relevant circumstances which may 
call for an adjustment of that line to achieve an equitable result. At the 
third stage, the disproportionality test has to be conducted for the 
assessment whether the effect of the line, as adjusted, is such that the 
                                                                                                                      
 39.  Id. ¶¶ 152–76. 
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respective shares of the parties of the relevant area are markedly 
disproportionate to the lengths of their relevant coasts.  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
On the basis of this methodology, the Court held that the maritime 

boundary between the two Parties from Point A runs along the 
equidistance line to Point B, and then along the 200-nautical-mile limit 
measured from the Chilean baselines to Point C.40 

VIII. CONCLUDING REMARKS 

The judgment of the ICJ is of great importance and has finally 
settled down the deep-rooted dispute between the two republics. The 
judgment is binding, final and without appeal for the parties concerned 
as per Article 94 of the U.N. Charter, which contemplates each member 
of the United States to comply with the decision of the ICJ in any case 
to which it is a party.  

The judgment is seen by the global community as the triumph of an 
                                                                                                                      
 40.  Id. ¶¶ 177–95. 
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option for peace as the whole proceedings before the Court was carried 
out in an atmosphere of cooperation and peacefulness between the 
parties. It contributes to the maintenance of peace, which is the central 
goal of the United Nations.  

In the concluding remark, it can be said that the judgment will be the 
route guider for the future maritime disputes between the member 
countries of the United Nations. 



347 

NOTE 

 
THE ANSWER TO ENFORCING MULTILATERAL 

ENVIRONMENTAL AGREEMENTS: THE INTERNATIONAL 
TRIBUNAL FOR THE LAW OF THE SEA 

Ashleigh R. Shelver* 

 
 

I.   INTRODUCTION ........................................................................... 348 
 
II.   OBSTACLES TO ENFORCING MULTILATERAL  
  ENVIRONMENTAL AGREEMENTS ................................................. 349 
 A.  Obstacle of Treaty Congestion ............................................. 350 
 B.  Obstacle of Collective Management .................................... 351 
 
III.   METHODS OF MULTILATERAL ENVIRONMENTAL AGREEMENT  
  DISPUTE RESOLUTION ................................................................. 352 
 A.  Informal Non-Binding Dispute Resolution in Multilateral  
  Environmental Agreements .................................................. 352 
 B.  Formal Binding Dispute Resolution in Multilateral  
  Environmental Agreements .................................................. 353 
 
IV.  THE INTERNATIONAL TRIBUNAL FOR THE LAW OF THE  
  SEA AS A SOLUTION.................................................................... 354 
 A.  Background: The 1982 U.N. Convention on the  
  Law of the Sea ...................................................................... 354 
 B.  Composition of the Tribunal ................................................ 356 
 C.  Compulsory and Binding Nature of the Tribunal ................ 357 
 D.  Jurisdiction of the Tribunal ................................................. 358 
 E.  Ability of the Tribunal to Issue Provisional Measures ........ 359 
 F.  Applicable Law of the Tribunal ........................................... 360 
 G.  Enforcing MEAs Through the Tribunal ............................... 361 

 
 

                                                                                                                      
*   J.D. University of Florida Levin College of Law, 2013; B.A. Political Science, B.A. 

Legal Studies, University of Central Florida, 2010. I would like to thank Professor Stephen J. 
Powell for his guidance in researching this topic. I would also like to thank my family for 
encouraging me in all of my endeavors. 



348 FLORIDA JOURNAL OF INTERNATIONAL LAW [Vol. 26 
 

V.   THE INTERNATIONAL TRIBUNAL FOR THE LAW OF THE  
  SEA IN COMPARISON .................................................................. 363 
 A.  The International Court of Justice ....................................... 363 
 B.  The Tribunal and the International Court of  
  Justice in Comparison .......................................................... 365 
 C.  The World Trade Organization’s Dispute  
  Settlement Body .................................................................... 367 
 D.  The Tribunal and the World Trade Organization’s  
  Dispute Settlement Body in Comparison ............................. 369 
 
VI.  CONCLUSION ............................................................................... 370 

I. INTRODUCTION 

Over the last several decades, the public has shifted its concern for 
local environmental issues to international environmental issues.1 This 
shift in public concern can be attributed to the increase in global 
pollution as the world industrializes.2 With this shift, there has been a 
sudden increase in the number of multilateral environmental agreements 
(MEAs) entered into amongst the nations of the world to address rising 
global pollution.3 Current MEAs cover numerous environmental issues, 
ranging from the seas and migratory species to hazardous wastes and 
chemicals, and include multiple states as parties. The adoption of MEAs 
evidences a consensus among the international community that 
environmental issues must be addressed. While the adoption of MEAs is 
a positive and critical step toward protecting the environment on a 
global level, the adoption of MEAs is only one step in a large process.4  

It is estimated that there are approximately 900 international 
agreements currently in effect that address environmental issues in 
whole or in part.5 However, despite the drastic increase in the number of 
MEAs entered into in recent years, “the ecological problems that these 
treaties were meant to solve persists.”6 Thus, the creation of MEAs 

                                                                                                                      
 1.  See Frank Stahler, Some Reflections on Multilateral Environmental Agreements 4 
(Kiel Inst. for the World Econ., Working Paper No. 647, 1994). 
 2.  See Michael J. Kelly, Overcoming Obstacles to the Effective Implementation of 
International Environmental Agreements, 9 GEO. INT’L ENVTL. L. REV. 447, 447 (1997). 
 3.  See Renata Rubian & Lynn Wagner, Summary Report of the High-Level Meeting on 
Compliance with and Enforcement of Multilateral Environmental Agreements: 21–22 January 
2006, MEA ENFORCEMENT AND COMPLIANCE MEETING BULL. (Int’l Inst. for Sustainable Dev., 
Ottawa, Canada) Jan. 25, 2006, at 463. 
 4.  See DAVID HUNTER ET AL., INTERNATIONAL ENVIRONMENTAL LAW AND POLICY 371 
(Robert C. Clark et al. eds., 4th ed. 2011). 
 5.  See Kelly, supra note 2, at 448. 
 6.  Id. 
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alone has not served to protect the international environment, but has 
only shown that the international community agrees that certain 
environmental issues must be addressed.7 

International environmental law experts have expressed the opinion 
that states’ implementation of MEAs is largely negated by their lack of 
willingness to enforce the agreements they have entered into.8 Further, 
the international community has voiced concern that current MEAs are 
neither being complied with nor enforced and that such failures “are one 
of the leading causes for the continued degradation of the 
environment.”9 Despite the failures of states to abide by MEAs, “given 
the current structure of the international community, treaty based 
regimes are the most effective context in which to deal with thorny 
environmental challenges on a global scale.”10 Thus, to complete the 
process of protecting the environment on an international level requires 
full implementation and enforcement of current and future MEAs. Once 
compliance is reached, the international community can move forward 
in the process of bettering the global environment. 

If the environmental issues that MEAs seek to address are to be dealt 
with successfully, a method of enforcing MEAs must be found.11 Most 
existing methods of enforcing international environmental law are 
“slow, cumbersome, expensive, uncoordinated and uncertain.”12 The 
international community lacks an all-encompassing institution to 
address noncompliance with MEAs.13 This causes specific concern in 
the context of environmental issues because nearly all environmental 
harm is time-sensitive and irreversible.14  

II. OBSTACLES TO ENFORCING MULTILATERAL 
ENVIRONMENTAL AGREEMENTS 

To find a solution to the problem of enforcing MEAs, it is necessary 
                                                                                                                      
 7.  Id.  
 8.  See Rubian & Wagner, supra note 3, at 465. 
 9.  Id. at 463. 
 10.  Kelly, supra note 2, at 448. 
 11.  Geoffrey Palmer, New Ways to Make International Environmental Law, 86 AM. J. 
INT’L L. 259, 259 (1992). 
 12.  Id. Palmer found that current methods of addressing international environmental 
issues are ineffective stating: “Something better must be found if the environmental challenges 
the world faces are to be dealt with successfully. Nearly twenty years after the Stockholm 
Declaration, we still lack the institutional and legal mechanisms to deal effectively with 
transboundary and biospheric degradation.” Id.  
 13.  See id. 
 14.  See Teresa A. Berwick, Responsibility and Liability for Environmental Damage: A 
Roadmap for International Environmental Regimes, 10 GEO. INT’L ENVTL. L. REV. 257, 265 
(1997–98). 
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to address the obstacles that currently stand in the way of enforceability. 
While there are several obstacles that impede the enforcement of MEAs, 
one of the major obstacles is “the congestion of too many agreements 
that result in uncoordinated and piecemeal application.”15 Another 
major obstacle impeding MEA enforcement is the relationship between 
sovereign states and international non-governmental organizations 
(NGOs) that is inherent in international environmental agreements.16 

A. Obstacle of Treaty Congestion 

One of the main obstacles to enforcing MEAs results from treaty 
congestion.17 “Treaty congestion” is a result of the overwhelming 
number of environmental treaties that have been created since 1972.18 
Due to the high number of international environmental agreements, 
“there is a great potential for the additional inefficiency of overlapping 
provisions in agreements, inconsistencies in obligations, significant 
gaps in coverage, and duplication of goals and responsibilities.”19 This 
problem is further exacerbated by the fact that many international 
environmental agreements create dispute resolution procedures with 
separate tribunals.20 Thus, where international disputes involve different 
areas of international law, situations often arise where more than one 
international tribunal may hear one dispute.21 

The problems caused by treaty congestion are partially addressed by 
the Vienna Convention. The Vienna Convention provides rules for the 
formation, application, and interpretation of treaties, and states that 
“where treaties overlap, the later in time rule generally operates for 
similar provisions . . . However, since most modern environmental 
treaties are global, they are also necessarily multilateral, and there is 
little chance that all of the parties to the numerous agreements are the 
same.”22  

A proposed solution to the problem of treaty congestion in enforcing 
MEAs has been to develop one supranational governing body with the 
ability to impose binding decisions.23 However, many states are 
opposed to the creation of such a forum, as it would infringe on their 
                                                                                                                      
 15.  Id.  
 16.  See Kelly, supra note 2, at 482–83. 
 17.  Id. at 458. 
 18.  Id.  
 19.  Edith Brown Weiss, International Environmental Law: Contemporary Issues and the 
Emergence of a New World Order, 81 GEO. L.J. 675, 699 (1993).  
 20.  Kelly, supra note 2, at 459. 
 21.  See Ishaya Paul Amaza, Multiplicity of International Dispute Settlement Forums: 
Avoiding the Risk of Parallel Proceedings, 6 DISP. RESOL. INT’L 149, 150 (2012). 
 22.  Kelly, supra note 2, at 459.  
 23.  Id. at 459–60. 
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sovereignty.24 The larger and more powerful nations appear to have a 
“consensus among governments that the creation of new institutions 
should be avoided when possible.”25 

Due to the amount of MEAs that are currently in place, causing 
treaty congestion, the problem of noncompliance must be addressed in 
another manner. Furthermore, as the number of MEAs increase, the 
problem of treaty congestion will necessarily persist. While the creation 
of a supranational governing body may be ahead of its time, and 
therefore not a realistic solution, parties to MEAs may be better served 
by looking to established forums to ensure compliance. 

B. Obstacle of Collective Management 

Another primary obstacle to enforcing MEAs results from the 
problem of collective management. International environmental action 
is generally driven by political will to solve or address a current 
international issue.26 As a result, “[t]here is an inescapable connection 
between the international community, constructed of nation-states, and 
the collection of politics, economics, and social pressures driving those 
states to take [action].”27 This connection results in “collective 
management,” where solutions to international environmental issues 
require international organizations and governments to work together 
“with NGOs acting in an advisory capacity from the sidelines.”28 The 
problem with collective management arises here—while NGOs are 
often the most supportive of international environmental issues, they are 
not able to participate in disputes regarding MEA noncompliance.29  

States continue to enter into MEAs while international 
environmental problems persist because of noncompliance.30 However, 
NGOs, such as financial institutions whose investments are threatened 
by environmental degradation, focus their time, energy, and resources 
on solving these problems.31 In addition to solving environmental 
issues, NGO participation in international environmental issues also 
brings public awareness to the issues and may lead to social pressure for 
states to act.32 

NGOs should be able to participate directly in issues arising under 
noncompliance with MEAs for these reasons. Although NGOs are not 
                                                                                                                      
 24.  Id. at 460. 
 25.  Palmer, supra note 11, at 282. 
 26.  See Kelly, supra note 2, at 482. 
 27.  Id.  
 28.  Id. at 482–83. 
 29.  See id. at 485. 
 30.  Rubian & Wagner, supra note 3, at 463. 
 31.  See Kelly, supra note 2, at 487. 
 32.  Id. 
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able to directly participate in international environmental law, they 
serve an important role in enforcing MEAs. As environmental issues 
directly impact many NGOs, NGOs commit substantial resources to 
solving environmental issues and, in turn, have a large stake in their 
outcome. Additionally, NGO involvement in international issues brings 
public awareness, resulting in pressure from the public to their states to 
comply with existing MEAs.  

III. METHODS OF MULTILATERAL ENVIRONMENTAL AGREEMENT 
DISPUTE RESOLUTION 

Currently, there are few established methods to enforce compliance 
with international law.33 While almost all MEAs provide methods for 
settling disputes under the agreements, these methods are rarely used.34 
Unlike individuals who are sanctioned for violating the laws of their 
nation, states, as sovereign entities, have no higher international 
authority to answer to when they violate an international law.35 

A. Informal Non-Binding Dispute Resolution in Multilateral 
Environmental Agreements 

Traditionally, MEAs have approached dispute resolution through the 
use of informal and non-binding mechanisms.36 Non-binding 
mechanisms commonly used in MEAs include, among others, 
negotiation and mediation. In negotiations, the parties to the dispute 
attempt to reach a settlement that is agreeable to both sides by working 
with one another.37 There is little information available on the success 
of MEA dispute resolution through negotiation because such 
negotiations generally occur in private and the parties do not disclose 
the outcome.38 

In mediations, the parties to the dispute utilize the help of a neutral 
third party.39 Here, the third party will promote communication to 
facilitate settlement of the dispute.40 As in negotiations, mediations 
generally occur in private and the parties typically do not disclose the 

                                                                                                                      
 33.  See HUNTER ET AL., supra note 4, at 372. 
 34.  See Rubian & Wagner, supra note 3, at 465. 
 35.  See HUNTER ET AL., supra note 4, at 372. 
 36.  See Philippe Sands, Principles of International Environmental Law, in HUNTER ET 
AL., supra note 4, at 412. 
 37.  See id. at 413. 
 38.  Id. 
 39.  Id. 
 40.  Id. 
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results of the mediation.41 Further, “[t]here are few reported examples 
of mediation being relied upon to resolve environmental disputes.”42  

Although there is little information available on the results of 
informal non-binding dispute resolution methods used in environmental 
treaties, what is known is that they are not binding unless the parties to 
the dispute agree to comply with any settlement reached. Thus, parties 
to MEAs who employ informal non-binding dispute resolution methods 
may choose whether to accept or reject proposed settlements.43 Under 
these circumstances, parties may never resolve a dispute under a MEA 
nor be required to comply with the terms of a MEA that they adopt.  

B. Formal Binding Dispute Resolution in Multilateral 
Environmental Agreements 

Historically, formal binding dispute resolution procedures have not 
been common practice in international environmental law.44 This can be 
attributed to the limited amount of developed binding dispute resolution 
mechanisms, timeliness and cost of formal proceedings, and 
unwillingness of states to submit to third-party jurisdiction.45 
Additionally, international law is based primarily on the principle of 
creating peaceful relationships between states, which is inherently 
opposed to using litigation to enforce obligations.46 Although 
international environmental law has not typically employed formal 
binding dispute resolution procedures, current widespread 
noncompliance with MEAs, causing further environmental degradation, 
evidences the need for new dispute resolution and enforcement 
procedures. 

As an alternative to informal non-binding dispute resolution 
mechanisms, formal binding dispute resolution methods are becoming 
increasingly favored to enforce compliance with MEAs.47 One method 
of formal binding dispute resolution advanced includes the use of an 
international tribunal to serve as a permanent court to render binding 
decisions on those who come before it.48 However, despite the “calls for 
its creation, there is as yet no international environmental court, and 
none is likely to emerge in the foreseeable future.”49  
                                                                                                                      
 41.  Id. 
 42.  Id. 
 43.  Id. at 412. 
 44.  See HUNTER ET AL., supra note 4, at 414. 
 45.  Id. 
 46.  See Saheed A. Alabi, Using Litigation to Enforce Climate Obligations under 
Domestic and International Laws, 3 CARBON & CLIMATE L. REV. 209, 210–11 (2012). 
 47.  See Sands, supra note 36, at 414. 
 48.  See id. at 412. 
 49.  Id. 
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In place of a singular all-encompassing court, a number of smaller 
international courts have been established to hear disputes on various 
topics.50 Three of the primary international tribunals that have been used 
to address international environmental disputes include the International 
Tribunal for the Law of the Sea (ITLOS), the International Court of 
Justice (ICJ), and the World Trade Organization’s (WTO) Dispute 
Settlement Body.51 Under these circumstances, parties may never 
resolve a dispute under a MEA nor be required to comply with the terms 
of a MEA that they adopt. 

IV. THE INTERNATIONAL TRIBUNAL FOR THE LAW OF THE 
SEA AS A  SOLUTION  

Despite the obstacles facing the implementation of international 
environmental agreements, a solution to the problem may already exist. 
To resolve disputes under the 1982 U.N. Convention on the Law of the 
Seas (UNCLOS), ITLOS was created.52 Under UNCLOS, states, 
including those that are not a party to UNCLOS, as well as non-state 
parties, may gain access to ITLOS to resolve disputes under MEAs if 
they agree to do so in another treaty or agreement.53 Although ITLOS 
has only been operational since 1994, it has already “established a 
reputation for the expeditious and efficient management of cases . . . 
and has made a substantial contribution to the development of 
international environmental law[,]”54 making it an appealing option for 
current and future MEAs to address noncompliance. 

A. Background: The 1982 U.N. Convention on the Law of the Sea 

In response to calls for the international community to address 
ongoing pollution of the seas and conflicting legal claims over the 
oceans and the seabed, the Third U.N. Conference on the Law of the 

                                                                                                                      
 50.  See id. 
 51.  See Philippe Sands, Litigating Environmental Disputes: Courts, Tribunals and the 
Progressive Development of International Environmental Law, Global Forum on International 
Investment VII (Mar. 27-28, 2008) http://www.oecf.org/investment/globalforum/40311090.pdf 
[hereinafter Sands, Litigating Environmental Disputes]. 
 52.  See John E. Noyes, The International Tribunal for the Law of the Sea, 32 CORNELL 
INT’L L.J. 109, 111 (1998).  
 53.  See U.N. Convention on the Law of the Sea arts. 288(2), 291(2), Dec. 10, 1982, 1833 
U.N.T.S. 397 [hereinafter Law of the Sea Convention]; Statute of the International Tribunal for 
the Law of the Sea arts. 20–22, Dec. 10, 1982, 1833 U.N.T.S. 561 [hereinafter International 
Tribunal]. 
 54.  Helmut Tuerk, The Contribution of the International Tribunal for the Law of the Sea 
to International Law, 26 PENN. ST. INT’L L. REV. 289, 289 (2007). 
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Sea convened in 1974.55 “[The Conference] ended nine years later with 
the adoption in 1982 of a constitution for the seas – the United Nations 
Convention on the Law of the Sea.”56  

UNCLOS, also called the “Constitution for the Oceans,” contains the 
first global framework established regarding the seas.57 It “regulat[es] 
all ocean space, its uses and its resources.”58 Following the signing of 
the treaty, then-U.N. Secretary-General described UNCLOS as 
“[p]ossibly the most significant legal instrument of this century[.]”59 To 
date, 164 countries and the European Union have joined UNCLOS.60 

UNCLOS was designed to be expansive, covering all aspects of the 
law of the sea in a single document.61 The drafters of UNCLOS 
intended it to be universal, gaining the largest amount of support from 
states possible, and to be ratified only in full, without reservations.62 To 
achieve these goals, much that was contained in UNCLOS was, and 
certain portions continue to be, ambiguous.63 “In this context[,] binding 
compulsory dispute settlement becomes the cement which should hold 
the whole structure together and guarantee its continued acceptability 
and endurance for all parties. Without such provision[,] the Convention 
would inevitably be interpreted and applied differently by different 
states, even when acting entirely in good faith.”64  

Another reason given for the inclusion of a binding compulsory 
dispute resolution process in UNCLOS was that it would discourage 
noncompliance because parties to the agreement would seek to avoid 
the compulsory and binding process by complying with the terms or 
settling disputes peacefully amongst each other.65 Thus, UNCLOS 

                                                                                                                      
 55.  See The United Nations Convention on the Law of the Sea (A historical perspective), 
U.N. Div. for Ocean Affairs and the Law of the Sea (1998), available at http://www.un.org/ 
depts/los/convention_agreements/convention_historical_perspective.htm#Third%20Conference 
(last visited Dec. 2, 2013).  
 56.  Id. 
 57.  Tuerk, supra note 54, at 290. 
 58.  Id.  
 59.  A Historical Perspective, THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 
(Apr. 14, 2013), http://www.un.org/Depts/los/convention_agreements/convention_historical_pe 
rspective.htm. 
 60.  See General Information, THE INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA 
(Apr. 14, 2013), http://www.itlos.org/index.php?id=8&L=0 [hereinafter ITLOS General 
Information]. 
 61.  See Alan E. Boyle, Dispute Settlement and the Law of the Sea Convention: Problems 
of Fragmentation and Jurisdiction, 46 INT’L & COMP. L.Q. 37, 38 (Jan. 1997), available at 
http://journals.cambridge.org/action/displayFulltext?type=1&fid=1525012&jid=ILQ&volumeI
d=46&issueId=01&aid=1525004. 
 62.  Id. 
 63.  Id. 
 64.  Id. 
 65.  See Jillaine Seymour, The International Tribunal for the Law of the Sea: A Great 
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created ITLOS as a means of discouraging noncompliance with the 
treaty and ensuring the uniform interpretation and application of the 
treaty throughout the world.66  

B. Composition of the Tribunal 

ITLOS, composed of twenty-one judges, is currently the largest 
international judicial body.67 Each justice must meet very specific 
qualifications set out in the founding document of ITLOS.68 “The 
ITLOS ‘as a whole’ must represent ‘the principal legal systems of the 
world.’”69  

Two of the basic qualifications for a judge of ITLOS are that the 
judge possess a “reputation for fairness and integrity and [are] of 
recognized competence in the field of the law of the sea.”70 Each judge 
is elected by the state parties to UNCLOS and serves a term of nine 
years, renewable upon re-election.71 Judges also may not participate in 
certain activities that may interfere with their impartiality.72 “Judges 
may not, for example, have a financial interest in operations connected 
with oceans resources or have acted as legal counsel for one of the 
parties.”73  

In addition to these qualifications, the judges must be from specific 
geographical areas so that ITLOS is representative of the main legal 
systems throughout the world.74 There can be only one Tribunal 
member per nation at a time.75 The states parties “have agreed to elect 
five judges each from Africa and Asia, four each from Latin America 
and Caribbean States, as well as Western Europe and Other States, and 
three from the Group of Eastern European States.”76 Additionally, a 
party in any case before ITLOS may request that a judge of their 
nationality hear their case.77 This distribution of members of the 
Tribunal ensures that the considerations of developing countries are 
addressed, different legal systems are represented, and different 

                                                                                                                      
Mistake?, 13 IND. J. GLOBAL LEGAL STUD. 1, 3 (2006) (quoting J.G. MERRILLS, INTERNATIONAL 
DISPUTE SETTLEMENT 185 (4th ed. 2005)). 
 66.  See Tuerk, supra note 54, at 290. 
 67.  Id. at 194. 
 68.  See Noyes, supra note 52, at 126. 
 69.  Id. at 126–27 (citing Law of the Sea Convention, supra note 53, annex VI, art. 2(2)).  
 70.  International Tribunal, supra note 53, art. 2. 
 71.  See Noyes, supra note 52, at 126. 
 72.  See International Tribunal, supra note 53, art. 7. 
 73.  Noyes, supra note 52, at 126. 
 74.  Id. at 126–27. 
 75.  See Tuerk, supra note 54, at 294. 
 76.  Id. 
 77.  See Noyes, supra note 52 at 127. 
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geographical regions are accounted for.78  

C. Compulsory and Binding Nature of the Tribunal  

UNCLOS Part XV provides the process for settlement of disputes.79 
Part XV, article 287, provides that parties to UNCLOS may choose 
from four specified fora to settle disputes concerning the interpretation 
and application of UNCLOS.80 Parties to UNCLOS may choose to 
resolve disputes using either ITLOS; the United Nation’s judicial 
branch, the International Court of Justice (ICJ); arbitration; or special 
arbitration before a panel of expert judges “[]in cases involving 
fisheries, protection of the marine environment, marine scientific 
research, and navigation[.]”81 The options provided in Article 287 are 
the result of “[]states’ inability, during UNCLOS[,] to agree on a single 
third-party forum to which recourse should be had when informal 
mechanisms failed to resolve a dispute.”82 

The decisions made by any of the four fora available under 
UNCLOS are legally binding upon the parties to the dispute.83 As 
UNCLOS does not allow parties to make reservations when joining and 
these compulsory dispute settlement procedures are included in 
UNCLOS, parties must to follow them and are bound to the decisions of 
the tribunal that settle their dispute.84 For non-party states and non-state 
parties who agree, by treaty or otherwise, to submit to the jurisdiction of 
ITLOS, “[t]he decision of the Tribunal is final and shall be complied 
with by all the parties to the dispute.”85  

Failure of a party to a dispute before ITLOS to respond or appear 
does not prevent the proceedings from going forward.86 Additionally, all 
decisions issued by ITLOS are final.87 “However, the Rules of the 
Tribunal make provision regarding requests for the interpretation or 
revision of a judgment.”88 

Decisions issued by ITLOS, while binding and final, are only 
binding upon those parties to the dispute for which the decision is 

                                                                                                                      
 78.  See Tuerk, supra note 54, at 294. 
 79.  See Law of the Sea Convention, supra note 53, pt. XV.  
 80.  See Noyes, supra note 52, at 119. 
 81.  Id. 
 82.  Id. at 121. 
 83.  Id. 
 84.  Id. 
 85.  International Tribunal, supra note 53, art. 33. 
 86.  Id. art. 12. 
 87.  General Information, THE INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA (Dec. 
7, 2013), http://www.itlos.org/index.php?id=8&L=0%252525255CoOpensinternallinkincurrent 
window. 
 88.  Id. 
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rendered.89 Therefore, each dispute heard by ITLOS is decided on the 
unique facts of each case and will not be guided by previous decisions. 
Additionally, while decisions issued by ITLOS are not binding outside 
the parties to the particular dispute, each decision “may be quite 
significant for the development of the law of the sea in general, and 
may, in addition, influence the future interpretation of this body of 
law.”90  

D. Jurisdiction of the Tribunal 

“[T]he jurisdiction of the Tribunal is relatively unique in comparison 
to other international judicial bodies.”91 ITLOS was primarily created to 
hear claims brought by state parties concerning the interpretation and 
application of UNCLOS.92 “In the cases submitted to the Tribunal to 
date the following matters have figured prominently: prompt release of 
vessels and crews under article 292 of the Convention, coastal State 
jurisdiction in its maritime zones, freedom of navigation, hot pursuit, 
marine environment, flags of convenience and conservation of fish 
stocks.”93 ITLOS may also hear disputes between parties that are not 
state-members of UNCLOS if they submit to the jurisdiction of 
ITLOS.94 

States that are not parties to UNCLOS may submit to the jurisdiction 
of ITLOS by agreement in a treaty or other agreement.95 Article 22 of 
the ITLOS Statute also specifically states that parties to a treaty that is 
already in force may submit to ITLOS jurisdiction.96 To date, at least 
ten multilateral agreements have conferred jurisdiction to ITLOS.97 

ITLOS’ jurisdiction also extends beyond state disputes involving 
private parties who agree to submit to the jurisdiction of ITLOS.98 This 

                                                                                                                      
 89.  See Noyes, supra note 52, at 120. 
 90.  Tuerk, supra note 54, at 294–95. 
 91.  John Shamsey, ITLOS vs. Goliath: The International Tribunal for the Law of the Sea 
Stands Tall With the Appellate Body in the Chilean-EU Swordfish Dispute, 12 TRANSNAT’L L. & 
CONTEMP. PROBS. 513, 515 (2002). 
 92.  See Noyes, supra note 52, at 130. 
 93.  General Information, INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA (Dec. 7, 
2013), http://www.itlos.org/index.php?id=8&L=0%252525255CoOpensinternallinkincurrentwi 
ndow. 
 94.  Id. 
 95.  Id. 
 96.  See International Tribunal, supra note 53, art. 22. 
 97.  See Jurisdiction, INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA, 
http://www.itlos.org/index.php?id=11 (last visited Dec. 5, 2013). 
 98.  Noyes, supra note 52, at 130. “[A] literal reading of the Statute of the ITLOS might 
allow the ITLOS to hear disputes involving private parties that are submitted pursuant to 
agreements conferring jurisdiction on the Tribunal.” Id.  
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is one of the most significant features of ITLOS.99 Article 20 of the 
statute governing ITLOS specifically allows access to ITLOS to state 
parties and “entities other than States Parties in any case expressly 
provided for in Part XI or in any case submitted pursuant to any other 
agreement conferring jurisdiction on the Tribunal which is accepted by 
all the parties to that case.”100 This is particularly beneficial in the field 
of international environmental law because it would allow NGOs to  
participate in matters that they are involved.101 NGO participation in 
international environmental issues may also shed light on issues of 
noncompliance to the public, which, in turn, would pressure states to 
comply with MEAs.102 

In addition, “[i]ntergovernmental organizations may submit 
statements to the ITLOS as amici curiae.”103 Under Article 289 of 
UNCLOS, ITLOS or the parties to the dispute may also seek the advice 
of experts regarding the case at issue.104 “International non-
governmental organizations aimed at the protection of the marine 
environment do not have access to the ITLOS as parties or amici 
curiae.”105 However, under Article 289, these organizations can 
potentially participate as experts.106 

E. Ability of the Tribunal to Issue Provisional Measures 

Under Article 25 of UNCLOS, ITLOS has the power to issue 
provisional measures.107 UNCLOS Article 290 specifies that where a 
dispute has been submitted to ITLOS, and ITLOS finds that it has prima 
facie jurisdiction to hear the dispute, the “tribunal may prescribe any 
provisional measure which it considers appropriate under the 
circumstances to preserve the respective rights of the parties to the 
dispute or to prevent serious harm to the marine environment, pending 
the final decision.”108 Such provisional measures are also binding.109 

                                                                                                                      
 99.  See Shamsey, supra note 91, at 516. 
 100.  International Tribunal, supra note 53, art. 20. 
 101.  See Jutta Brunnee, Enforcement Mechanisms in International Law and International 
Environmental Law, http://www.law.utoronto.ca/documents/brunnee/BrunneeEnforcementMec 
hanismsInt_lLaw.pdf (last visited Dec. 8, 2013). 
 102.  Id.  
 103.  CATHRIN ZENGERLING, GREENING INTERNATIONAL JURISPRUDENCE: ENVIRONMENTAL 
NGOS BEFORE INTERNATIONAL COURTS, TRIBUNALS, AND COMPLIANCE COMMITTEES 230 (2013). 
 104.  See id. See also International Tribunal, supra note 53, art. 289. 
 105.  Id. at 230. 
 106.  See id. 
 107.  See International Tribunal, supra note 53, art. 25. 
 108.  Law of the Sea Convention, supra note 53, art. 290. 
 109.  See id. See also Noyes, supra note 52 at 135 (“It is beyond cavil that provisional 
measures are binding.”). 
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ITLOS has discretion to revoke any provisional measures imposed only 
when “the circumstances justifying [the provisional measures] have 
changed or ceased to exist.”110 

To date, ITLOS has utilized provisional measures in five cases.111 In 
M/V Saiga (No. 2), a case where ITLOS issued an order prescribing 
provisional measures, Judge Laing wrote a separate opinion explaining 
the factors to be used in determining whether to prescribe a provisional 
measure:  

[I]t is useful to recall the discretionary and equitable nature of the 
institution of provisional measures. This suggests that urgency 
should always be borne in mind as an aspect of any possible 
“circumstance.” But equally or alternatively should there be 
borne in mind such aspects, if they exist as (1) the wrong has 
already occurred or cannot be compensated or monetarily 
repaired . . . , (2) the certainty that the feared consequence will 
occur unless the Tribunal intervenes, (3) the seriousness of the 
threat, (4) the right being preserved has unique or particular 
special value and (5) the magnitude of the underlying global 
public order value, e.g. such possible jus cogens values as global 
peace and security or environmental protection.112 

The factors enunciated by Judge Laing in M/V Saiga (No. 2) are 
particularly favorable in the context of environmental disputes. 
Environmental harm is irreparable and unquantifiable.113 Thus, the 
ability of ITLOS to impose provisional measures using these factors can 
act to prevent environmental harm that would be unable to be repaired 
or compensated for. 

F. Applicable Law of the Tribunal 

When deciding disputes, ITLOS must apply the laws of UNCLOS 
“and other rules of international law not incompatible with 
[UNCLOS].”114 Certain portions of UNCLOS “incorporate by reference 
‘generally accepted international rules and standards’ of the 
International Maritime Organization.”115 UNCLOS also incorporates by 
                                                                                                                      
 110.  Law of the Sea Convention, supra note 53, art. 290. 
 111.  See List of Cases, INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA (last visited 
Dec. 7, 2013), 
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reference international law that is not directly related to the law of the 
sea.116 

Where non-state parties agree to submit to the jurisdiction of ITLOS, 
they may also specify other sources of law for ITLOS to apply.117 For 
example, the 1995 Straddling Stocks Agreement provides that disputes 
under the agreement be resolved according to the dispute settlement 
provisions of UNCLOS.118 Under the Straddling Stocks Agreement, the 
laws of UNCLOS and those included in UNCLOS apply, as well as 
“any relevant subregional, regional or global fisheries agreement, as 
well as generally accepted standards for the conservation and 
management of living marine resources and other rules of international 
law[.]”119 

G. Enforcing MEAs Through the Tribunal 

Although ITLOS was created as the primary judicial organ for 
enforcing UNCLOS, it was granted jurisdiction much broader than just 
hearing claims brought under UNCLOS.120 Since ITLOS came into 
force in 1994, it has heard few cases but has nevertheless established 
itself as an efficient and competent international tribunal.121 The success 
of ITLOS can be attributed to its many unique features, which could 
also provide a method of improving compliance with existing and future 
MEAs. 

Portions of UNCLOS, like many MEAs, were drafted ambiguously 
in order to gain the support of the largest amount of states possible.122 
To interpret ambiguous portions and enforce an agreement, binding 
compulsory dispute settlement procedures work to hold the agreement 
together and maintain its uniform interpretation.123 Additionally, the use 
of binding and compulsory dispute resolution methods, such as ITLOS, 
serves as a deterrent for noncompliance as parties generally wish to 
avoid compulsory binding dispute resolution.124 

ITLOS is currently the largest international judicial body.125 Its 

                                                                                                                      
 116.  See id. 
 117.  See id. 
 118.  Id. 
 119.  Id. (quoting Agreement for the Implementation of the Provisions of the U.N. 
Convention on the Law of the Sea of 10 December 1982 Relating to the Conservation and 
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 120.  See id. at 130. 
 121.  See Tuerk, supra note 54, at 289. 
 122.  See Noyes, supra note 52, at 38. 
 123.  Id. 
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composition is specifically designed to “represent ‘the principal legal 
systems of the world.’”126 Further, a party in any case before ITLOS 
may request that a judge of their nationality hear their case.127 This 
feature makes ITLOS especially capable of hearing international 
disputes and ensures that the parties before ITLOS are understood 
because someone of their own nationality can participate at the parties’ 
request. 

All decisions issued by ITLOS are binding and final upon the parties 
to the dispute.128 This feature is also crucial in hearing disputes under 
MEAs as it allows ITLOS to decide each case based on the particular 
facts of that case. Further, the more decisions issued by ITLOS 
regarding disputes under MEAs would serve to clarify and help develop 
international law, encouraging compliance through understanding.129  

The most important feature of ITLOS in enforcing MEAs is its broad 
jurisdiction. ITLOS may hear disputes between state parties to 
UNCLOS, as well as non-state parties, including private parties, 
provided they submit to such jurisdiction.130 Participation of entities 
such as NGOs in cases of MEA noncompliance serves to bring public 
attention to the issue, in turn, pressuring states to comply.131 

Another feature that makes ITLOS ideal for handling disputes under 
MEAs is its ability to issue binding provisional measures.132 In deciding 
whether to issue provisional measures, ITLOS specifically considers the 
security of the environment.133 This is crucial in the context of MEA 
enforcement as disputes arising under MEAs could likely involve 
environmental harm that is irreparable.134 

ITLOS applies the laws of UNCLOS as well as other generally 
accepted international rules and standards.135 Additionally, parties to 
disputes under MEAs who submit jurisdiction to ITLOS have the power 
to specify any particular law they wish to govern the dispute.136 Thus, 
parties to disputes under MEAs in a specific or narrow area of the law 
may choose for ITLOS to apply the law of that area, provided that it 

                                                                                                                      
 126.  Noyes, supra note 52, at 126–27 (citing Law of the Sea Convention, supra note 53, 
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 129.  See Tuerk, supra note 54, at 294–95. 
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does not conflict with UNCLOS.137 

V. THE INTERNATIONAL TRIBUNAL FOR THE LAW OF THE 
SEA IN COMPARISON 

With the recent rise in MEAs, there has also be a rise in the number 
of international fora in which environmental disputes may be 
brought.138 Originally, the ICJ was the most prominent international 
tribunal.139 However, since the ICJ was established in 1946, “it has been 
joined by a large number of other international judicial and quasi-
judicial bodies.”140 Two of the largest international tribunals to join the 
ICJ include ITLOS and the WTO’s Dispute Settlement Body.141  

A. The International Court of Justice 

The ICJ is the primary judicial organ of the United Nations and has 
general authority over any international law question.142 The ICJ is 
composed of fifteen judges, elected for renewable terms of nine 
years.143 “The judges are ‘independent’ and ‘represent[]. . .the main 
forms of civilization and. . .the principal legal systems of the world.’”144 

Under the broad jurisdiction of the ICJ, disputing parties under 
MEAs may seek formal dispute resolution with the ICJ either by 
agreement for the specific dispute or categorically.145 The ICJ may also 
issue provisional measures where it sees fit.146 State parties may choose 
to submit to the jurisdiction of the ICJ by agreement.147 Hundreds of 
bilateral and multilateral treaties, including environmental agreements, 
grant dispute resolution authority to the ICJ.148 

The jurisdiction of the ICJ, while very broad, is particularly limited 
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 138.  See Sands, Litigating Environmental Disputes, supra note 51, at 5. 
 139.  Id. 
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in the area of international environmental law because only states may 
bring claims before it.149 “Only states may appear as parties before the 
Court.”150 A private party may only have their claim brought to the ICJ 
if the party’s government brings the claim on their behalf under the 
theory of “diplomatic protection.”151 Under this theory, the state would 
argue that the injury to the private party would result in injury to the 
state itself.152 

The ICJ applies international law including treaties and customary 
law in deciding disputes.153 Decisions rendered by the ICJ are binding 
but only bind those parties to the dispute.154 “If a losing party fails to 
comply, the prevailing party may apply to the Security Council for 
assistance; the Council ‘may, if it deems necessary, make 
recommendations or decide upon measures to be taken to give effect to 
the judgment.’”155 Despite the authority of the Security Council to enter 
remedial measures against parties who fail to comply with decisions 
issued by ICJ, requests for assistance from the Security Council are rare 
and the Security Council has yet to enter such remedial measures.156 

Although the ICJ has broad general jurisdiction over international 
matters, in 1993, they established the Environmental Chamber of the 
International Court of Justice (“Environmental Chamber”).157 In 2006, 
the Environmental Chamber had been in existence for 13 years and had 
yet to hear a case.158 Consequently, the ICJ decided to discontinue the 
Environmental Chamber in 2006.159 Although the Environmental 
Chamber is no longer in effect, the general authority of the ICJ does 
continue to extend to international environmental issues.160 However, 
even with this general authority, few ICJ decisions address significant 
issues of international environmental law.161 

The volume of international law has risen dramatically in recent 
years.162 As a result, the ICJ’s docket has become increasingly 
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crowded.163 The ICJ’s typical procedure “takes two years to file an 
application, twenty to thirty months for oral hearing and four to five 
months for judgments to be issues.”164 This lengthy process coupled 
with a lack of resources to meet the needs of all international disputants 
creates substantial barriers to resolve disputes arising under MEAs. This 
poses a particular problem in the context of environmental law because 
of the time-sensitive nature of environmental issues and the lack of 
adequate remedies for nearly all environmental damage.165  

B. The Tribunal and the International Court of Justice in Comparison 

ITLOS has received criticism as being an unnecessary infringement 
on the role of the ICJ.166 This argument is based on the assertion that the 
law of the sea, as a large portion of international law, should be heard 
by the ICJ to preserve the unity of international law.167 However, there 
has been no evidence of such a split in interpreting international law168 
and ITLOS appears to be better suited to hear disputes under MEAs 
because of it its unique features. 

Where judicial fora exist separately without a singular governing 
authority, as is the case with ITLOS and the ICJ, each tribunal may 
interpret the law differently.169 Fragmentation in international law 
among various tribunals may produce confusion when interpreting and 
applying the law.170 To date, however, there has not been a divergence 
in interpretation of international law.171 It is generally accepted that the 
opinions of the ICJ are respected among other international tribunals 
and that other tribunals will work to develop the law in a cohesive 
manner.172 Further, UNCLOS provides that the law to be applied by 
ITLOS, other than the laws of UNCLOS, includes any rules of 
international law that are not in conflict with UNCLOS.173 Thus, so long 
as ITLOS continues to decide cases in line with established 
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international law, decisions issued by ITLOS will not infringe upon the 
jurisdiction of the ICJ, but rather, alleviate the caseload of the ICJ. 

ITLOS, in comparison to the ICJ, is “composed of a body of 
[twenty-one] independent members, elected from among persons 
enjoying the highest reputation for fairness and integrity and of 
recognized competence in the field of the law of the seas.”174 The 
jurisdiction of ITLOS is not as broad as that of the ICJ, thereby limiting 
the issues it may hear.175 Thus, the expertise and number of judges on 
ITLOS allow a more efficient and accessible system for dispute 
resolution.176  

The rules governing ITLOS specifically direct that “proceedings 
before the Tribunal . . . be conducted without unnecessary delay or 
expense.”177 For normal pleadings, the maximum time ITLOS has taken 
for any dispute is just over one year.178 This is a stark contrast to the 
two-year period it takes to merely file an application with the ICJ.179 
While ITLOS has only been in operation for a short period of time, it 
has proven that its operation is effective.180 In 2000, former-U.N. 
Secretary-General Kofi Annan’s stated that ITLOS has “built a 
reputation among international lawyers as a modern court that can 
respond quickly.”181  

Decisions issued by both ITLOS and the ICJ are binding upon the 
parties to the dispute for which the decision is entered. Additionally, 
both fora may enter provisional measures where they deem necessary. 
While there are several similarities between the two such as these, one 
of their primary differences is the ability to hear claims brought by non-
state parties.182 

In contrast to the states-only jurisdiction of the ICJ, ITLOS is open 
to all state parties of UNCLOS as well as non-state parties and other 
entities including private parties, so long as they agree to be subject to 
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ITLOS’ jurisdiction.183 This also extends standing under ITLOS to 
agreements between states and non-state entities.184 Additionally, 
ITLOS can hear any dispute where the interpretation of an international 
agreement is related to UNCLOS.185 

C. The World Trade Organization’s Dispute Settlement Body 

The WTO is the “primary international body dealing with 
intergovernmental trade relations.”186 The WTO regulates trade between 
nations.187 The WTO’s goal is to promote free trade by lowering trade 
barriers.188 Trade measures are frequently used as a method of enforcing 
MEAs, making the WTO Dispute Settlement Body another potential 
forum for parties to address disputes arising under MEAs.189  

“Trade friction is channeled into the WTO’s dispute settlement 
process where the focus is on interpreting agreements and 
commitments, and how to ensure that countries’ trade policies conform 
with them.”190 Under the WTO’s dispute settlement process, disputing 
parties are first encouraged to participate in informal negotiations to 
attempt to resolve the dispute.191 If these informal negotiations do not 
reach a settlement, a Dispute Panel is formed to litigate the matter.192 
After the Panel renders its decision, the losing party may appeal, and 
following appeal, the decision automatically becomes final.193 The 
WTO seeks timely resolution of disputes and requires cases be decided 
within six months.194 This method of dispute resolution has allowed the 
WTO to handle large numbers of disputes quickly and efficiently.195  

In deciding disputes, the WTO Dispute Settlement Body follows the 
body of legal rules developed by the WTO.196 Additionally, the Dispute 

                                                                                                                      
 183.  See International Tribunal, supra note 53, art. 20. 
 184.  See Shamsey, supra note 91, at 516. 
 185.  See id. 
 186.  Jeffrey Waincymer, Transparency of Dispute Settlement Within the World Trade 
Organization, 24 MELB. U. L. REV. 797, 798 (2000). 
 187.  See The WTO . . . In brief, The World Trade Organization, http://www.wto.org/ 
english/thewto_e/whatis_e/inbrief_e/inbr00_e.htm (last visited Dec. 8, 2013) [hereinafter WTO 
in Brief]. 
 188.  Id. 
 189.  Brian K. Myers, Trade Measures and the Environment: Can the WTO and UNCLOS 
be Reconciled?, 23 UCLA J. ENVTL. L. & POL’Y 37, 37 (2005). 
 190.  WTO in Brief, supra note 187. 
 191.  See Myers, supra note 189, at 42. 
 192.  See id. 
 193.  See id. 
 194.  See Han, supra note 164, at 105. 
 195.  See HUNTER ET AL., supra note 4, at 1217. 
 196.  See Pascal Lamy, The Place of the WTO and its Law in the International Legal 
Order, 17 EUR. J. INT’L L. 969, 972–73 (2006). 



368 FLORIDA JOURNAL OF INTERNATIONAL LAW [Vol. 26 
 

Settlement Body has the sole authority to establish the panels that will 
hear disputes.197 The Dispute Settlement Body also has the authority to 
monitor compliance with its decisions and “has the power to authorize 
retaliation when a country does not comply with a ruling.”198 

With respect to the WTO and the environment, the preamble to the 
agreement establishing the WTO expresses that parties to the WTO 
should pursue the promotion and expansion of free trade “while 
allowing for the optimal use of the world’s resources in accordance with 
the objective of sustainable development, seeking both to protect and 
preserve the environment[.]”199 Despite the WTO’s efficient dispute 
resolution procedures and clearly stated interest in protecting the 
environment, the environmental community expresses very negative 
views on the WTO.200 There are several reasons for the environmental 
community viewpoint.  

First, WTO’s dispute settlement panels are composed of individuals, 
operating in their own capacity, who are selected for their work in the 
trade community.201 Thus, the panelists are not qualified to address 
issues that arise affecting the environment.202 Additionally, 
environmentalists argue that because the panelists do not have 
environmental knowledge, they cannot appreciate the environmental 
factors implicated in international trade and do not give these factors 
accurate consideration.203 The WTO’s focus is on trade and, 
accordingly, the WTO has drawn very strong lines in favor of trade 
when there have been disputes concerning the environmental and trade 
practices.204  

Second, the WTO dispute settlement procedures allow a minimal 
amount of non-state participation, only allowing non-governmental 
organizations to send in written submissions regarding disputes between 
member states.205 Currently, non-state actors cannot participate directly 
in WTO dispute resolution.206 The WTO dispute resolution process 
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favors governments heavily in this way.207  
Lastly, and perhaps the largest argument against using WTO dispute 

settlement procedures for environmental disputes, is that as an 
organization centered on free trade, the WTO “will understandably try 
to recognize an argument for free trade in virtually any situation.”208 
The core principle of the WTO is to prevent states from discriminating 
against other countries in favor of domestic products or another 
country’s products.209 This prevents countries from imposing their own 
environmental standards on goods they import such as a standard of 
environmentally safe production methods because this qualifies as 
discrimination between states under WTO.210  

D. The Tribunal and the World Trade Organization’s Dispute 
Settlement Body in Comparison 

The WTO’s Dispute Settlement Body has many attractive features 
including timely and efficient dispute resolution, appellate processes, 
and the power to monitor and enforce compliance with its decisions.211 
However, the features of the WTO are designed to promote free trade 
and not the environment.212 This inherently makes the WTO’s Dispute 
Settlement Body incompatible with the purpose of MEAs. 

Panelists on the WTO’s Dispute settlement body are experts in the 
field of trade.213 Comparatively, judges on ITLOS are all experts in the 
field of the environment as it relates to the law of the sea.214 Further, 
ITLOS may enlist the help of outside experts to assist in areas it is 
unfamiliar with.215  

The WTO’s dispute settlement procedures do not allow non-state 
actors to participate directly in WTO dispute resolution.216 In contrast, 
ITLOS extends jurisdiction to non-state parties where they agree and 
allows non-states to submit briefs as amicus curia to the court.217 This is 
an important feature of international environmental law as NGO 
participation promotes enforceability of MEAs and in turn, 
environmental protection.218 
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Lastly, and most importantly, the primary focus of the WTO is to 
liberalize trade.219 Thus, when a dispute concerns trade liberalization at 
the cost of environmental harm, the decision of the WTO Dispute 
Settlement Body will fall on the side of trade liberalization.220 In 
comparison, ITLOS is wholly centered on environmental protection and 
is instructed to consider all potential environmental issues when issuing 
provisional measures and final decisions.221 

VI. CONCLUSION 

Over the last several decades, there has been a dramatic increase in 
the number of MEAs entered into to address rising global pollution.222 
Despite the amount of MEAs currently in place, the problems that the 
treaties were created to address have yet to be solved.223 Current MEAs 
are not being complied with and “are one of the leading causes for the 
continued degradation of the environment.”224 As treaty-based regimes 
are the most effective way to deal with international environmental 
issues, a solution to the problem of MEA enforcement must be found.225  

There are many reasons for the lack of enforcement and compliance 
with MEAs.226 Two of the primary obstacles to the enforcement of 
MEAs includes treaty congestion and collective management.227 
Additionally, the lack of compliance can be attributed to the fact that 
most MEAs have only informal and non-binding dispute resolution 
procedures.228 

Historically, informal and non-binding dispute resolution procedures 
have been the main form of dispute resolution utilized in international 
environmental agreements.229 However, widespread noncompliance 
with MEAs, leading to further environmental degradation, has shown 
that new dispute resolution procedures and methods of enforcement 
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must be found. To solve this problem, formal and binding dispute 
resolution procedures in MEAs are becoming increasingly favored in 
the international community.230 

“ITLOS may become the long awaited environment-friendly 
international forum for the future.”231 Since its formation in 1997, 
ITLOS has established itself as a modern court providing expeditious 
and efficient resolution of disputes.232 ITLOS’ compulsory binding 
dispute settlement procedures resolve disputes using expert judges and 
also provide a deterrent to noncompliance.233  

The composition of the Tribunal ensures that all global regions and 
judicial systems are represented to ensure fairness among the disputing 
parties.234 Additionally, ITLOS has proven that it is efficient, timely, 
and cost-effective.235 While ITLOS has only heard twenty-one cases as 
of today, ITLOS is relatively new and has received great praise in its 
short existence.236 States have also shown a preference for dispute 
resolution under ITLOS by incorporating it into other treaties.237 

The ICJ, WTO dispute settlement body, and ITLOS have all been 
utilized to resolve international environmental disputes.238 Of these 
three, the structure of ITLOS is the most suitable to address 
international environmental law. In the context of environmental law, it 
is crucial for issues to be addressed as soon as possible to avoid 
potential permanent and irreparable environmental harm.239 ITLOS, as 
the largest international tribunal consisting of twenty-one judges with 
expertise in areas on environmental law, provides a more efficient and 
accessible system for resolving disputes under MEAs.240 Another 
feature that separates ITLOS from the ICJ and WTO is ITLOS’ 
allowance of non-state actors to participate in dispute resolution.241 

In conclusion, to address the problems caused by noncompliance 
with MEAs, stronger enforcement mechanisms must be implemented. 
Traditional non-binding dispute resolution methods used in international 
environmental agreements were created based on the principles of peace 
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that MEAs are built upon. However, non-binding dispute resolution 
methods have not been effective in implementing and enforcing MEAs. 
Thus, to achieve compliance and enforce existing and future MEAs, 
parties should consider submitting jurisdiction to ITLOS. ITLOS is 
currently being under-utilized but has the potential to provide valuable 
resources through its proven expertise and experience in international 
environmental disputes. If ITLOS were to be further utilized it would 
allow for more disputes under MEAs to be solved and for further 
development of international environmental law, in turn, making laws 
clearer and easier to follow. 
  



       



       



       



       




