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discrimination and possible prosecution.”” In Kyrgyzstan, HRW
documented a series of interviews with LGBTQ persons, all of whom
indicated a general mistrust of the police and an unwillingness to bring
complaints of violence to the police for investigation and potential
prosecution.?® In India, evidence demonstrates that Transwomen sex
workers, when victimized attendant to their work, avoid taking their
complaints to the police because they have engaged in homosexual sex,
which is illegal under the Indian Penal Code.?” Discussing police abuse
of India’s LGBTQ community and its chilling effect upon the willingness
of LGBTQ victims of crime to file complaints with the police, Tripti
Tandon, deputy director of the Delhi-based human rights NGO Lawyers
Collective stated that “[r]ape, blackmail, violence and extortion by the
police is pretty endemic. When the police are perpetrating the violence,
then how do you resort to the same machinery to make a complaint?”8
Research in Australia demonstrates that “Transgender people avoid
police contact and are cautious of police interaction and . . . do not trust
the police or do not consider the police to be a legitimate organization.”?
Finally, in the United States, in the 2011 National Transgender
Discrimination Survey conducted by the National Center for Transgender
Equality and the National Gay and Lesbian Taskforce, forty-six percent
of respondents “reported that they were uncomfortable seeking help from
police while only thirty-five percent reported that they were comfortable
doing s0.”*°

The combination of high rates of Trans-violence and low reporting
rates of such violence in countries around the world demonstrates that
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Transgender populations are not currently being fully protected by
domestic criminal law. Such a lack of protection is partially attributable
to structural violence against Transgender populations.

C. A Theory of Structural Violence

Violence against Transgender populations takes many forms,
including structural violence.

Structural violence is a broad umbrella term that includes ‘a
host of offensives against human dignity: extreme and
relative poverty, social inequalities ranging from racism to
gender inequality, and the more spectacular forms of
violence that are uncontestably human rights abuses.’*! The
term structural violence describes the systems of
institutionalized discrimination that target Transgender
people in areas of everyday life, such as health care, housing,
employment, education, and legal identity status.>>

The term structural violence was first introduced in 1969 by Johan
Galtung, often considered the founder of peace and conflict resolution
studies. In “Violence, Peace, and Peace Reacher,” Galtung laid out
definitions and models of peace and violence. Galtung discussed three
types of violence—the triangle of violence—which includes direct,
cultural, and structural violence.

Structural violence refers to social systems embedded with injustice
and exploitation. Institutionalized practices harm certain groups and
perpetuate inequities in their relation to other groups. Structural violence
can take on many forms, including laws that exacerbate issues of
marginalization and policies or practices that prevent equal access to
social institutions such as health or education for marginalized groups.®
Structural violence is largely invisible because it is so ingrained in the
fabric of society. In visualizing the triangle of violence, Galtung explains
that structural violence often causes direct violence, which in turn is
justified and normalized by cultural violence.’* So while structural
violence may be less apparent as a form of violence in society, when
closely tied with direct violence, it gives rise to phenomena such as racial
violence, state violence, gender violence, and family violence.®
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Since Galtung, scholars have expanded upon structural violence
literature, including applying it to LGBTQ populations. Padilla et al., in
“Globalization, Structural Violence, and LGBT Health: A Cross-Cultural
Perspective,” discuss how structural violence is present in societies
through institutionalized discrimination that has critical implications for
the livelihoods of LGBTQ populations.*® Such institutionalized policies
and laws keep structural violence against LGBTQ populations embedded
in political, legal, and social structures. Below are a number of countries
in which law has been used to discriminate against Transgender
populations or exclude them from access to justice—a form of structural
violence.

II. DISCRIMINATORY LAW AS A FORM OF TRANS-VIOLENCE

A. Guyana

Section 153(1)(xlvii) of the Summary Jurisdiction (Offences) Act,
Chapter 8:02 of the Laws of Guyana bans public display of
Transgenderism/cross-dressing for any undefined “improper purpose.”’
Section 153(1)(xlvii) states that any person is subject to a fine if “being a
man, in any public way or public place, for any improper purpose,
appears in female attire; or being a woman, in any public way or public
place, for any improper purpose, appears in male attire.”*® In 2009, this
law was challenged after seven Guyanese Transwomen were arrested and
fined under this provision.* The seven contended that their arrest and
fine was unconstitutional.*’. On September 6, 2013, the Honourable
Chief Justice (Ag.) of Guyana, Mr. lan Chang, delivered his judgment in
the case. While Chief Justice Chang reversed the conviction and fine
against the accused because they engaged in cross-dressing for a so-called
“not-improper purpose,” he found the law itself constitutional and, thus,
cross-dressing in a public place is still an offense if done with a still-
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Structural Violence, and LGBT Health: A Cross-Cultural Perspective, in THE HEALTH OF SEXUAL
MINORITIES 215 (Ilan Meyer & Mary Northridge eds., 2007).

37. Summary Jurisdiction (Offences) Act (Cap. 8:02) (No. 17 of 1893), § 153(1)(xlvii)
(1895).

38. Id.

39. Joint Press Release, Society Against Sexual Orientation Discrimination, Guyana Trans
United, Caribbean Vulnerable Communities United, Caribbean Forum for Liberation and
Acceptance of Genders ad Sexualities, and the Faculty of Law University of the West Indies
Rights Advocacy Project, Constitutional Court Rules Cross-Dressing is Not a Crime if Not for
“Improper Purpose” (Sept. 27, 2013), http://sasod.org.gy/sasod-blog-constitutional-court-rules-
cross-dressing-not-crime-if-not-%E2%80%9Cimproper-purpose%E2%80%9D-rights.

40. Quincy McEwan, Seon Clarke, Joseph Fraser, Seyon Persaud and the Society Against
Sexual Orientation Discrimination (SASOD) vs. Attorney General of Guyana.



220 FLORIDA JOURNAL OF INTERNATIONAL LAW [Vol. 31

undefined “improper purpose.”*! While the reversal of the conviction
against McEwan et al. was met with some measure of joy from the
Transgender community of Guyana, Chief Justice Chang’s ruling that the
law itself is constitutional was met with derision. The decision is being
appealed by Transgender rights advocates, who find that the law, in any
form, is discriminatory based on the grounds of both sex and gender and
that the term “improper” is unconstitutionally vague.*?

B. Malawi

In other countries, the anti-gay and anti-Transgender sentiment is
passed in the form of codified law and serves as another form of structural
violence. Malawi is one such case. In its recent history, Malawi passed
stringent anti-gay laws that also criminalized some Transgender sexual
relationships. Penal Code Cap. 7:01 of the Laws of Malawi criminalized
sexual acts between two men and reads, in pertinent part, as follows:

Section 153. Unnatural offences
Anyone who —

(a) has carnal knowledge of any person against the order of
nature; or...

(c) permits a male person to have carnal knowledge of him
or her against the order of nature, shall be guilty of a felony
and shall be liable to imprisonment for fourteen years, with
or without corporal punishment.

Section 154. Attempt to commit unnatural offences

Any person who attempts to commit any of the offences
specified in the last preceding section shall be guilty of a
felony and shall be liable to imprisonment for seven years,
with or without corporal punishment.

Section 156 Indecent practices between males

Any male person who, whether in public or private, commits
any act of gross indecency with another male person, or
procures another male person to commit any act of gross
indecency with him, or attempts to procure the commission
of any such act by any male person with himself or with
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‘Improper Purposes’, JURIST (Sept. 9, 2013), http://www.jurist.org/paperchase/2013/09/guyana-
judge-rules-cross-dressing-only-criminal-when-done-for-improper-purposes.php.

42. Joint Press Release, Society Against Sexual Orientation Discrimination and the Faculty
of Law University of the West Indies Rights Advocacy Project, Constitutional Court Reserves
Judgment in Guyana Cross Dressing Case (June 6, 2013), http://sasod.blogspot.com/2013/
06/press-release-constitutional-court.html.



2020] DIRECT AND STRUCTURAL VIOLENCE AGAINST TRANSGENDER POPULATIONS 221

another male person, whether in public or private, shall be
guilty of a felony and shall be liable to imprisonment for five
years, with or without corporal punishment.*

Similarly, Section 137(a) of the Malawian Penal Code criminalizes
lesbian sex and stipulates that any woman who commits “any act of gross
indecency with another female” shall receive a prison sentence of five
years.*

In 2012, then-President Joyce Banda, under significant international
pressure and threat of the loss of international aid, suspended these laws.
While announcing the suspension, President Banda called for a review of
Malawi’s anti-gay laws and proposed that they be repealed, but insisted
that it be done slowly, as she felt Malawi was not ready for such
immediate change. However, after significant outcry from the country’s
conservative religious leaders, the laws were reinstated. The laws
remained virtually unenforced until 2014 when an official review was
completed, and the laws were again suspended. These laws currently
remain suspended, but a national debate on the topic is ongoing.

The legal situation for LGBTQ persons in Malawi remains tenuous,
and recent events have negatively impacted the legal landscape. On April
17,2015, The Marriage, Divorce, and Family Relations Law (TMDFRL),
signed by President Peter Mutharika, made same-sex marriages and
unions illegal and also codified the immutability of gender for purposes
of Malawian law. This law fixed a person’s sex/gender as the one
assigned to them at birth, eliminating the ability of Transgender persons
to establish their preferred gender identity if it lies outside of their
identified birth sex.* Malawi’s law codifying sex/gender immutability
not only flies in the face of almost forty years of comparative global legal
development on gender identity but, if the aforementioned anti-gay sex
laws are ever reinstated in Malawi, the re-criminalization of same-sex
sexual acts combined with TMDFRL’s provision of immutability will
criminalize some Transgender sex by not allowing legal changes to
sex/gender that would establish lawful heterosexual sexual relationships.

C. Saudi Arabia

Laws in other countries, while not addressing Transgender rights
directly, negatively affect Transgender rights more obliquely through
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44. Id.

45. Aaron Morrison, Malawi Gay Rights: New Marriage Law Further Criminalizes LGBT
Relationships  And Identities, Group Says, INT’L Bus. TIMES (Apr. 17, 2015),
http://www.ibtimes.com/malawi-gay-rights-new-marriage-law-further-criminalizes-lgbt-
relationships-identities-1886670.



222 FLORIDA JOURNAL OF INTERNATIONAL LAW [Vol. 31

anti-gay and lesbian laws. The Saudi Arabian Penal Code does not
mention homosexual sexual relations or Transgender issues.*® Instead,
Saudi Arabia applies a strict interpretation of Sharia law, whereby all
forms of sodomy are criminalized.*’ If a married man commits an act of
sodomy, the penalty is death by stoning.*® The penalty for an unmarried
man is 100 lashes from a whip and banishment from the country for a
year.* If a non-Muslim commits sodomy with a Muslim, the penalty for
the non-Muslim is death by stoning.’® Sexual relations between women
are also illegal,’! but enforcement of such seems less stringent. As often
seems the case, the line between gay, lesbian, and Transgender is unclear
when it comes to enforcement of such laws. For example, a news report
from March 18, 2012, stated that forty-nine gay men were arrested when
police affiliated with the Commission for the Promotion of Virtue and the
Prevention of Vice raided a party in Taif.>? The article indicates that the
men arrested were gay, but also mentioned that some of the men engaged
in cross-dressing.> The article states that some of the men arrested “wore
dresses that show most parts of their bodies . . . ”” while the article cites
the Arabic language daily Sabq as reporting that the men “were caught
dancing and hugging each other indecently and wearing obscene
clothes . . .”>* In another example, three men were arrested and referred
for prosecution in Fujairah for walking in public while dressed as
women.> According to the Al Khajeel newspaper, the men confessed to
“wearing cosmetics and acting feminine.”® In yet another case, a
wedding in Jeddah was raided in 2005, and over 100 men were arrested
for “dancing and behaving like women.”’ These men were sentenced to
up to a year in prison and flogging for such behaviors,*® which could be
classified as homosexual, Transgender, or both. HRW indicated that each
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man was pardoned shortly after sentencing.’® The same article documents
yet another mass arrest of gay and Transgender persons, discussing the
arrest of sixty-seven men who were arrested in Riyadh in June 2009 for
wearing women’s clothing.®® What seems clear from the above examples
is that Transgender life in Saudi Arabia is criminalized through the
application of strict Sharia law principles on homosexuality and alleged
homosexual sexual activity.

D. Uganda

Uganda is another example of the victimization of Transgender
persons under laws that place homosexuals and Transgender persons
together. Laws prohibiting same-sex relations have existed since British
Colonial Rule, with Penal Code Act of 1950:

Chapter XIV—Offences against Morality
Section 145. Unnatural offences. Any person who-

(a) has carnal knowledge of any person against the order of
nature; [or]...

(c) permits a male person to have carnal knowledge of him
or her against the order of nature, commits an offence and is
liable to imprisonment for life.®!

More recently, the virulent Anti-Homosexuality Act (AHA) was
passed by the Ugandan Parliament on December 20, 2013, and was
signed by President Museveni on February 24, 2014, appearing in the
official Uganda Gazette on March 10, 2014, when it entered into law.®?
Although this legislation is overtly directed towards homosexuals, it also
targets the Transgender community. The lead drafter of the bill and
prominent Ugandan Member of Parliament (MP), David Bahati,
summarized the intentions of the bill as follows:

protect the traditional family by prohibiting (i) any form
of sexual relations between persons of the same sex; and (ii)
the promotion or recognition of such sexual relations in
public institutions and other places through or with the
support of any Government entity in Uganda or any non-
governmental organization inside or outside the country.
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strengthening the nation’s capacity to deal with emerging
internal and external threats to the traditional heterosexual
family.

to protect the cherished culture of the people of Uganda,
legal, religious, and traditional family values of the people
of Uganda against the attempts of sexual rights activists
seeking to impose their values of sexual promiscuity on the
people of Uganda.

protect the children and youths of Uganda who are made
vulnerable to sexual abuse and deviation as a result of
cultural changes, uncensored information technologies,
parentless child developmental settings and increasing
attempts by homosexuals to raise children in homosexual
relationships through adoption, foster care, or otherwise.®?

Fortunately for LGBTQ Ugandans, the Constitutional Court of
Uganda ruled the AHA invalid—but not on substantive grounds of
constitutional unfairness or human rights grounds. The Constitutional
Court invalidated the law on the procedural ground that there was not the
required quorum of MPs present at the time of voting on the bill.*
Despite this setback for supporters of the AHA, national sentiments
towards homosexuals and gender minorities remain harsh, and the specter
of the return of the AHA remains quite real.

According to a HRW report, LGBTQ Ugandans “have faced a notable
increase in arbitrary arrests, police abuse and extortion, loss of
employment, evictions, and homelessness, and scores have fled the
country” following the AHA.% One week after President Museveni
signed the AHA, a Transwoman was attacked and killed by a man she
met in a bar in Kampala.®® In the aftermath of the attack, the victim’s
friends told HRW that they were afraid to report her murder to the police
out of fear for their own safety.®” A Ugandan Non-governmental
Organization (NGO), Sexual Minorities Uganda (SMUG), reported that
“the full force of the State, particularly the legislative and executive
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branches of government, is being used to hunt down, expose, demean and
suppress Uganda’s LGBTI people.”%®

In these nations and others, domestic law is being used to persecute
Transgender populations. In these countries, domestic law is the enemy
of Transgender persons and demonstrates “the magnitude of physical and
structural violence directed at Trans people.” This Article will continue
on a more uplifting note by discussing countries with laws that are more
supportive of Transgender rights. Perversely, in these countries with
more supportive laws, levels of Trans-violence systematically rise.

III. SUPPORTIVE LAW AND RAMPANT TRANS-VIOLENCE

A number of countries enjoy laws that are generally respectful of
Transgender life, demonstrate a deeper understanding of issues of gender
identity, and the notion of gender fluidity. Unfortunately, visible
Transgender communities and strong Transgender rights movements also
create higher levels of Trans-violence. According to TGEU’s Trans
Murder Project, “[t]hroughout all six world regions, the highest absolute
numbers [of Trans murders] have been found in countries with strong
Trans movements and the strong visibility of Trans and gender-diverse
people, and/or Trans or LGBTQ organizations that do professional
monitoring: Brazil (689), Mexico (194), Colombia (85), Venezuela (85),
Honduras (77), Guatemala (39), Argentina (35), and the Dominican
Republic (34) in Central and South America, the USA (108) in North
America, India (48) and the Philippines (35) in Asia and Turkey (37) and
Italy (28) in Europe.”® Essentially, the freedom to live outwardly
Transgender lives has made those same Transgender persons easily
identifiable targets for Trans-violence.

A. Argentina

Argentina’s law regarding gender identity rights is quite progressive.
On May 8, 2012, The Argentinean Senate unanimously passed the
Gender Identity Law (GIL).”® Article 1 of the GIL reads as follows:

Article 1 — Right to gender identity. All persons have the
right,
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a) To the recognition of their gender identity;
b) To the free development of their person according to their
gender identity;

¢) To be treated according to their gender identity and,
particularly, to be identified in that way in the documents
proving their identit}/ in terms of the first name/s, image, and
sex recorded there.’

[Vol. 31

Article 3 of the GIL grants the right to amend one’s sex in accordance
with their preferred gender identity, stating that “[a]ll persons can request
that the recorded sex be amended, along with the changes in first name
and image, whenever they do not correspond with the self-perceived

gender identity.

9972

Article 11 of the law grants the sweeping right to free personal
development for Transgender persons, stating that:

All persons older than eighteen (18) years, according to
Article 1 of the current law and with the aim of ensuring the
holistic enjoyment of their health, will be able to access total
and partial surgical interventions and/or comprehensive
hormonal treatments to adjust their bodies, including their
genitalia, to their self-perceived gender identity, without
requiring any judicial or administrative authorization.

There will be no need to prove the will to have a total or
partial reassignment surgery in order to access
comprehensive hormonal treatment. The only requirement
will be, in both cases, informed consent by the individual
concerned. . .."

Public health officials, be they from the state, private or trade
union-run health insurance systems, must guarantee in an
ongoing way the rights recognized by this law. All medical
procedures contemplated in this article are included in the
Compulsory Medical Plan (that is, they are not subjected to
additional costs for those having private or trade union-run
insurance plans), or in whatever system replaces it, as
decided by the enforcing authority.’

Article 12 of the law grants the right to dignified treatment of one’s
chosen gender identity, by mandating that the desired name of the
individual be used in both the public and private sectors, while Article 13
mandates that

71.
72.
73.
74.
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every norm, regulation or procedure must respect the human
right to gender identity. No norm, regulation, or procedure
must limit, restrict, exclude or annul the exercise of the right
to gender identity, and all norms must always be interpreted
and enforced in a manner that favors access to this right.”

However, Trans-violence remains a problem and seems to have been
exacerbated by the passage of the GIL. TGEU’s Trans Murder Project
documented thirty-five cases of murders of Trans persons between
January 2008 and December 2014.7° Similarly, 2015 was a deadly year
for Argentina’s Transgender population. In September 2015, a
Transwoman, Marcela Estefania Chocobar, was decapitated, and her
body dumped in a vacant lot in Rio Gallegos.”” In the same month, in
Santa Fe, a Transwoman named Fernanda “Coty” Olmos was found dead
in her home with multiple stab wounds, and a plastic bag pulled over her
head.”® Most prominently, Diana Sacayéan, a leader of Argentina’s
Transgender rights movement, was stabbed to death in her Buenos Aires
apartment in October 2015.7° Sacayan had previously gained national
attention when President Fernandez personally presented her with her
gender identity card following the passage of the GIL.%° To date, no one
has been charged with her murder.®!

B. Brazil

In Brazil, the reported killings of Transgender persons (452), not only
represents the highest total number of Trans murders in any country in
the world, but accounts for 52.31% of all Trans murders in Central and
South America, and 40.25% of all reported Trans murders between these
two dates.®? The Trans murder rate in Brazil continues to rise on a yearly
basis (2008: 57, 2009: 68, 2010: 99, 2011: 103, 2012: 125),** and the
outlook shows no signs of improvement.
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Brazil’s leadership of the global LGBTQ rights movement stands in
stark contrast to the dangerous realities of Transgender life in the country.
“Brazil is a leading state in the international, domestic, and regional battle
against LGBT discrimination through the Brazilian government and
several active, civil society organizations. . .”%* Brazil was the catalyst for
the so-called “Brazilian Resolution” in the United Nations, which called
for non-discrimination relating to sexual orientation and gender identity.
Brazil withdrew the resolution in the face of strong opposition from the
Organization of the Islamic Conference and the Holy See, but Brazil’s
efforts served as the first resolution dedicated to gender identity issues
and helped pave the way for the Human Rights Council’s Resolution on
Human Rights, Sexual Orientation and Gender Identity in 2011.3% Brazil
was also a thought leader on the creation of the Yogyakarta Principles
with Sonia Onufer Corréa, Research Associate of the Brazilian
Interdisciplinary AIDS Association, serving as one of the co-chairs of the
process.®® On a national level, former President Luiz Inacio Lula da Siva
announced ‘“his support of free gender-reassignment surgery to all
qualified citizens as a legitimate medical procedure and a basic
constitutional right for all Brazilians.”®” Finally, on a regional level,
Brazil presented the Human Rights, Sexual Orientation, and Gender
Identity Resolution to the Organization of American States in August
2008, which was approved by the thirty-four member countries of the
organization.®® Brazil is a world leader in the top-down approach to
Transgender rights, and in fact, they were given a 2006 award from HRW
for their progress on LGBTQ rights issues.® However, despite these
gains, Brazil remains “the most dangerous place to be Transgender.”

C. Pakistan

Pakistan’s Transgender population, called khwaja seras, or the less
polite term hijras or khusras®’' have a complicated relationship with the
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rest of Pakistani society, but they enjoy a higher range of legal freedoms
and privileges than many countries, mainly facilitated by The Pakistani
Supreme Court. The Chief Justice of the Supreme Court of Pakistan,
Iftikhar Ahmed Chaudhry, issued a landmark judgment in 2009,
recognizing the existence of Transgender as a third sex. This ruling
moved beyond the male-female binary associated with the concept of a
heteronormative society, Under the ruling, the Pakistan National
Database and Registration Authority (NADRA) was required to
introduce a third category of sex on the country’s National Identity Card
(NIC) through which a Transgender [person] would be able to record her
biological preference.”? As a response to the slow implementation of its
ruling, Chief Justice Chaudhry ordered that election officials allow
Transgender persons to register to vote as a third gender using their new
identification.”> Additionally, Chief Justice Chaudhry also ruled that
Transgender persons are allowed to inherit and mandated a two-percent
quota for employing Transgender persons in both the public and private
sectors.”*Out of irritation at the slow pace of implementation of his
orders, Chief Justice Chaudhry has monitored the progress of compliance
to his orders through a series of hearings, twenty of which had occurred
by 2012.%

With these rulings, the Transgender community seems to be gaining
new confidence in the Pakistani legal system.’® There exists an overall
feeling of optimism that basic protections are being secured, and some
institutional discrimination is being curtailed.”” A Washington Post
interview with a Transgender activist from Rawalpindi is demonstrative
of that:

Police used to beat us and take money from us. It was painful
for us. Now we go to the police station, and they respect us
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and they are afraid of us. They take our cases first. Now they
feel we have rights.”®

However, recent developments do not diminish the gaps in protection
and eliminate societal marginalization that exists against Transgender
Pakistanis. While the Supreme Court has been active, its reach is limited
and its rulings have not been implemented through the passage of law
from the Pakistani legislature.” It remains difficult for Transgender
persons to find suitable employment and the police and society as a whole
continue to marginalize Transgender persons.'®” Many Transgender
persons resort to begging and prostitution.!! Access to healthcare,
education, and proper housing are still major areas of concern.!%?

Legal protection for Transgender persons is growing, but there is still
considerable social stigma attached to being Transgender. This stigma
often results in violence. One prominent example of Trans-violence was
a mob campaign against a Transgender community in Peshawar in
October 2013.!% A group of police officers and civilians broke into the
homes of Transgender persons and set about destroying their property,
harassing them, and beating some of them.!®* This attack was part of a
larger campaign by local leaders to force Transgender persons from the
neighborhood.!? The Transgender community rallied together following
the attacks, but the resulting protests were broken up by the police when
opposition groups used the protest as another opportunity to attack
Transgender protesters.!? Another notable episode of Trans-violence
occurred in 2009 in the city of Taxila, where a group of police officers
attacked, robbed, and raped eight Transgender wedding dancers. '°7 This
episode seems to have been the catalyst for Chief Justice Chaudhry’s
interest in protecting Transgender rights and led to much of the legal
progress in Pakistan.

D. India

After conducting a fascinating historical exploration of the role of
Transgender persons in Hindu mythology and other religious texts, The
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Supreme Court of India, in the case of National Legal Services Authority
v. Union of Indian and Others (2014), ruled that hijras and other
Transgender persons must be recognized as a third gender and that non-
recognition of a third gender violates the right to equality under Article
14 of the Indian Constitution and also the right to protection of life and
personal liberty under Article 21.!%® The Supreme Court then directed
India’s States to take actions to ensure full recognition of a third gender,
including a third gender option on government documents, and also set
quotas for Transgender persons at government jobs and universities.'% In
addition, the Supreme Court indicated that the States should take steps to
guarantee medical care and social welfare to Transgender persons, both
common areas of discrimination.'!’ They also asked the States to “take
measures to regain their respect and place in the society which once they
enjoyed in our cultural and social life.”!!!

This ruling represents a landmark moment for Transgender rights but
has faced considerable resistance. The government, led by the
conservative Baharatia Janata Party, asked the Supreme Court to
reconsider some portions of their ruling, and also asked for clarification
on some points. Colin Gonsalves, a Supreme Court lawyer and founder
of the Delhi-based Human Rights Law Network, stated that “[t]he
government is stonewalling. They had no intention of implementing this
judgment.”''? The Attorney General, Mukul Rohatgi, responded by
stating that it is not stalling, but merely seeking clarification as to the
extent to which accommodations must be made for Transgender
persons.'!?

However, the entirety of the Indian government has not resisted the
call of progress on Transgender rights. The Tamil Nadu state has been far
more progressive than the rest of India.!'* For example, Transgender
persons are issued third gender ID cards with great regularity, and they
are also eligible for special ration cards that also denote them as being
third gender.!'> Also, the state government of Tamil Nadu has ordered
that no Transgender persons be denied access to education or any
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necessary counseling.!'® The state’s welfare has even established a
special panel to directly aid the Transgender community.!'!” It seems that
these reforms have started the process of restoring respect and place in
Tamil Nadu society for Transgender persons as envisioned by the
Supreme Court in National Legal Services Authority.!'®

As the Indian Transgender community gained the right to designate
themselves as a third gender in National Legal Services Authority,
Transgender rights within the four corners of Indian criminal law have
moved in the opposite direction. First, Section 377 of the Indian Penal
Code (IPC), established during British colonial rule in 1860, criminalizes
homosexual intercourse, while also criminalizing a considerable portion
of Transgender intercourse.'!” “Section 377 reads as follows:

Unnatural offences.—Whoever voluntarily has carnal
intercourse against the order of nature with any man, woman
or animal, shall be punished with imprisonment for life, or
with imprisonment of either description for a term which
may extend to ten years, and shall also be liable to fine. as a
felony, punishable by up to a life sentence in prison.'

In Naz Foundation (India) Trust v. Government of NCT of Delhi and
Others, the petitioners challenged the constitutionality of Section 377 “on
grounds of violation of right to privacy, dignity and health under Article
21, equal protection of law and non-discrimination under Articles 14 and
15 and freedom of expression under Article 19 of the Constitution.”!?!
On July 2, 2009, The High Court of Delhi at New Delhi ruled “that
Section 377 IPC, insofar it criminali[z]es consensual sexual acts of adults
in private, is violative of Articles 21, 14 and 15 of the Constitution.”!'??
The decision in Naz Foundation led to a rapid increase in awareness of
homosexual issues in India.'?* Acceptance of homosexuals in major cities
grew quickly and led to the inclusion of homosexual characters in popular
culture.'?* However, the Naz Foundation decision was reversed by the
Indian Supreme Court on December 11, 2013. The ruling invalidated the
ruling of the High Court of Delhi, holding that only Parliament, not the
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judicial branch, has the power to change a law.!?* The Naz Foundation
has appealed, but, at the moment, Section 377 of the Penal Code is back
in effect, criminalizing homosexual sex, as well as all portions of
consensual Transgender sex that would also be considered “against the
order of nature.”!?°

Other recent developments in Indian criminal law have proven to be
detrimental to Transgender rights. On December 16, 2012, a twenty-three
year-old woman was gang-raped by six men on a bus that was driving
around New Delhi.'?” Thirteen days later, the woman died of injuries
sustained during the assault.!?® In response, Indian civil society rose up
in protest against a lack of protection under Indian criminal law for
victims of sexual assault.'? In response to the protests, the government
charged a commission, led by Former Chief Justice J.S. Verma, to
propose reforms to India’s sex crime law."*® Among numerous areas of
reform, the commission recommended that India change its sexual assault
statute which stated that only a woman could be a victim of such a crime
and institute a gender-neutral sexual assault statute, allowing for any
person, female, male or Transgender, to be protected.!’! However, when
the Criminal Law Amendment Act was released in 2013, the final product
left the law gender-specific, designating women as the only possible
victims of sex crimes. Essentially, the Criminal Law Amendment Act has
denied the ability to pursue criminal charges when Transgender persons
who may identify as women but were not born female, or who identify as
a third gender, are victims of sexual assault.'*

E. Nepal

The history of Trans-violence in Nepal is well documented, and
Transgender persons were often beaten by police simply because they
were easy targets. Police abuse reached its peak in 2005-2006, in what
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was described as a “sexual cleansing.”!* Amidst this process, the police
beat and sexually abused Transgender persons in an effort to humiliate
and intimidate them.’** On December 28, 2005, a Transwoman was
arrested and forcibly stripped by police officers, where they then
ridiculed her, inspected her genitals, and threatened to cut her hair.!** On
January 3, 2006, three Transgender Nepalese in Kathmandu were beaten
by four police officers.'*®* One was beaten with a baton and then
threatened with the officer’s gun as the officer stated that these “Hijras
pollute the society and must be cleaned out.”'*’ Four days earlier, a
Transgender woman was detained by the police and beaten before
escaping.'® On March 14, 2006, the police arrested twenty-six
Transgender persons in Kathmandu and held them for several days
without allowing them to speak with lawyers.!** On December 7, 2006,
eleven Transgender women were arrested in a raid at a hotel and were
held for multiple days before being released without charges.!*

In response to such violence, the Nepalese Supreme Court acted in
Pant v. Nepal in 2007. Pant has been lauded as “arguably the single most
comprehensive judgment affirming protections for gender identity
anywhere in the world.”'*! In Pant, the Blue Diamond Society, led by its
founder Sunil Babu Pant, and three other groups sued Nepal for the
recognition of the basic human rights of Nepal’s LGBTQ population.'#?
Pant’s “demands were threefold: to recognize the civil rights of
Transgender people without requiring them to renounce one gender
identity for another; to create a new law preventing discrimination and
violence against LGBT communities; and to require the state to make
reparations to LGBT victims of state violence and/or discrimination.”!*?
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On December 21, 2007, the Supreme Court ruled in the case, legalized
same-sex marriage, and ordered that the government eliminate all laws
that discriminated based on gender identity or sexual orientation. In
addition, “the court took the unique approach of establishing a third-
gender category.”!'** According to Pant himself, the judges in this case
were moved by the level of violence and discrimination suffered by
LGBTQ persons in Nepal, leading up to the case and wanted to
implement some sense of equality.'*’ Pant also remarked upon the high
level of empathy the judges felt for the plight of Nepal’s LGBTQ
populations and the extent to which the judges decided to mandate radical
change.'*® The Supreme Court ruling established a committee to study
and adapt same-sex marriage policy, and Nepalese citizens can now
choose third gender or “other” on government documents.'*” As evidence
of the impact of the Pant ruling, in its 2011 census, Nepalese were
allowed to designate themselves as a third gender for the first time.'*3

As Nepal established laws to allow for third gender identification, its
bureaucracy had trouble catching up with the pace of legal reform. Pant
himself has noted that the Supreme Court was far more open-minded than
a majority of Nepalese society, meaning that implementation of new laws
designed to aid the Transgender community was slow.'* Perhaps the
most apparent lapse in the transition from Supreme Court ruling to actual
government policy was the delay in the issue of third gender ID cards. As
of 2012, only two such ID cards had been issued in almost five years
since Pant.'>® Without ID cards that properly reflect their gender identity,
Transgender persons continue to face many legal difficulties, such as
being unable to receive loans or inherit.!>! They are also subject to
harassment, particularly from police, based on gender incongruence
between the gender on ID cards and the physical manifestation of the
gender of the actual person before the police.'*?

However, progress has been made. On August 10, 2015, Monica
Shahi became the first person to hold a Nepalese passport that listed the
gender as “O” for other.'>> On October 24, 2015, Transgender activist
Bhumika Shrestha traveled on such a passport from Nepal to Taiwan for
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the 2015 International Lesbian and Gay Association’s Asia conference.!*
These events represent some of the progress since Pant in the realization
of Transgender human rights.

On September 20, 2105, the new Nepalese Constitution came into
force, and Nepal became one of a small handful of countries that
specifically mentions protections for LGBTQ persons in their
constitution. '3

Article 12 states that citizens will be allowed to choose their preferred
gender identity on their citizenship document. The choices available are
male, female, or other. Article 18 states that gender and sexual minorities
will not be discriminated against by the state and by the judiciary in the
application of laws. It further adds that the government may make special
provisions through laws to protect, empower, and advance the rights of
gender and sexual minorities and other marginalized and minority groups.
Article 42 lists gender and sexual minorities among the groups that have
a right to participate in state mechanisms and public services to promote
inclusion.'*

In these countries, national laws and policies have been adopted that
better support and protect the rights of their Transgender populations.
However, as mentioned earlier, the link between the existence of visible
Transgender communities, strong Transgender rights movements, and
high levels of Trans-violence is very real. In these nations, rising levels
of Trans-violence, despite improvements in the law affecting
Transgender populations, are cause for alarm and concern.

CONCLUSION

Stories of Transgender persons are reaching the forefront of national
and international media, and as a result, the world is becoming
increasingly aware of the presence of Transgender individuals and the
existence of a gender spectrum. Such awareness and attention have
coincided with mounting reports of violence against Transgender
persons. The combination of increased media attention and increasing
violence against gender minorities necessitated an examination of the
failures and successes of comparative national law affecting Transgender
populations. The purpose of this Article is to explore ways that
comparative domestic law protects and fails to protect Transgender
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communities and to recognize that law is used to discriminate and
persecute.

One would hope that with greater visibility of Transgender life and
the corresponding increase in violence against Transgender persons,
domestic laws would respond in a fair, even-handed, and just manner,
protecting Transgender rights and Transgender victims of crime. In many
countries, considerable progress has been made, where the law grants
Transgender persons their basic rights and where criminal law responds
to incidents of Trans-violence with the full force of the rule of law. In
other countries, however, Transgender persons do not receive equitable
treatment before the law. In these countries, neither basic rights nor legal
protections are available to Transgender populations due to
discrimination, bias, and inequalities inherent in the social fabric of these
countries. In other countries, exclusionary or discriminatory laws and
policies have been enacted and enforced, effectively sanctioning Trans
discrimination and Trans-violence. It is my hope that this Article,
researched at the intersection of Transgender life and comparative law,
will provide an engine for greater discussion on how Transgender
populations can be better protected from harm, allowing them to live
freely under the letter and spirit of the Universal Declaration of Human
Rights.



